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April 5, 2024

Subject:

Regulatory Rulemaking Proposal; Sections 810, 832.10 and 832.46 of Title 16, Division 8 of the
California Code of Regulations — Battery Energy Storage Systems. Written and Oral Comments
Received.

Memo:

On June 16, 2023, the Office of Administrative Law (OAL) published the Notice of Proposed
Rulemaking in the Notice Register. Written comments on this matter were received during the
45-day comment period between June 16, 2023, and August 2, 2023. A regulatory hearing was
held on August 3, 2023.

The file to follow is all written comments received between June 16, 2023, and August 2, 2023,
and written comments received at the August 3, 2023 hearing. Included in the file is a transcript
of that hearing.
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The Board does not modify materials created by external sources; therefore, such
documentation may not be fully accessible. Interested parties may request an accessible
version or hard copy of these materials by calling (916) 255-4000.
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August 3, 2023

Via Hand Delivery and Electronic Mail

Diana Godines

Contractors State License Board
9821 Business Park Drive
Sacramento, CA 95827

E-Mail: Diana.godines@cslb.ca.gov

Re: Proposed Rulemaking Concerning Battery Energy Storage Systems:
Failure to Satisfy Procedural and Substantive Requirements of the
California Administrative Procedure Act

Dear Ms. Godines:

Shute, Mihaly & Weinberger, LLP represents the California Solar and Storage
Association in matters related to proposed amendments to the C-46 Solar Contractor
license classification. We write to provide comments on the proposed rulemaking
concerning battery energy storage systems (“Batteries” or “Battery Storage”). As
described below, the Contractors State License Board’s substantial failure to comply with
the procedural and substantive requirements of the California Administrative Procedure
Act (APA), Government Code section 11340 et seq., renders this rulemaking unlawful.
The CSLB’s proposed rule will have devastating effects on C-46 license holders, their
employees, and customers, and the legal flaws in the proposed rule and rulemaking
process mean the Office of Administrative Law (OAL) cannot approve it.

L. Introduction

The APA seeks to center small businesses in the state’s rulemaking processes,
noting that “[t]he complexity and lack of clarity in many regulations puts small
businesses, which do not have the resources to hire experts to assist them, at a distinct
disadvantage.” Gov. Code § 11340(g). The APA specifically requires consideration of a
proposed regulation’s “impact on business[es],” including small businesses. Id. §§
11346.3(a)(2); 11342.610. This evaluation of possible impacts includes the creation or
elimination of jobs and creation or elimination of existing businesses. /d. § 11346.3. So
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strong is the APA’s desire to protect businesses from unnecessary burdens, that a
regulation can only apply to businesses if an agency makes a finding that the regulation is
“necessary for the health, safety, or welfare of the people of the state.” Id. § 11346.3(c);
see also Western States Petroleum Assoc. (“WSPA”) v. Board of Equalization (2013) 57
Cal.4th 401, 424-25 (APA “was born out of the Legislature’s perception that there
existed too many regulations imposing greater than necessary burdens on the state and
particularly upon small businesses.”).

Yet, as this letter details, the CSLB completely dismisses this fundamental tenant
of the APA and ignores the proposed rule’s numerous impacts on small businesses.
Indeed, the CSLB did not even attempt to assess the rule’s potential impacts on small
businesses operated by C-46 license holders. Without conducting the requisite analysis
and revising its proposed rule accordingly, the CSLB has violated the APA’s stated goal
of “reduc[ing] the unnecessary regulatory burden on private individuals and entities.”
Gov. Code § 11340.1(a); WSPA, 57 Cal.4th at 424-25.

Moreover, the proposed rule’s prohibition on C-46 contractors’ ability to add
Batteries to existing solar systems, to maintain and repair the Batteries that they install, or
to install or repair Batteries that exceed 80 kWh runs directly counter to California’s
energy goals. This type of reckless rulemaking is in direct tension with the purposes of
the APA, which seeks to discourage “regulations” that prevent “development of
improved means of achieving desirable social goals.” Gov. Code § 11340(d).

II. The Rulemaking Package Fails to Comply with the APA.

The APA sets out a number of substantive and procedural requirements that an
agency must satisfy in proposing a new rule or regulation. These obligations help to
ensure that the proposed rules are transparent, subject to public input, and not unduly
burdensome on small businesses. See e.g., Armistead v. State Personnel Board (1978) 22
Cal.3d 198, 204 (APA designed “to provide a procedure whereby people to be affected
may be heard on the merits of the proposed rules”); California Optometric Assn. v.
Lackner (1976) 60 Cal.App.3d 500, 506 (APA ensures “meaningful public participation
in the adoption of administrative regulations by state agencies.”). The Legislature was
particularly concerned that complex regulations put small businesses at a disadvantage.
Gov. Code § 11340(g).

Yet, here, the CSLB has not met the APA’s procedural requirements, nor does the
proposed rule satisfy the statute’s substantive demands. Rather, the CSLB made several
unsupported determinations about the proposed rule’s impacts, failed to meet the APA’s
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substantive rulemaking standards, and did not identify reasonable alternatives. For all of
these reasons, the OAL cannot approve this rulemaking. Gov. Code § 11350(a).

A. The CSLB’s rulemaking analysis fails to comply with the APA’s
economic impact analysis requirements.

The APA requires agencies to make a series of economic and fiscal determinations
during the rulemaking process. Gov. Code § 11346.5. A number of those required
determinations, findings, and analyses must be included in the agency’s Initial Statement
of Reasons—a document that explains the reasons why the agency seeks to make the
proposed regulatory changes. The Initial Statement of Reasons should give the public an
understanding of the estimated economic (private) and fiscal (governmental) monetary
impacts of the proposed regulation. See Decision of Disapproval of Regulatory Action,
OAL Matter No. 2016-010401, 9-10 (proposed regulation may have both fiscal and
economic impacts).

The agency’s determinations regarding the proposed regulation’s significant
adverse economic impacts (or lack thereof) must be supported by evidence or rational
analysis. If the agency does not provide the requisite support for its economic impact
analysis, the proposed regulation will be invalidated. WSPA, 57 Cal.4th at 426-31. Here,
the CSLB failed to comply with the APA’s economic impact analysis requirements in
reaching erroneous, unsupported determinations. For this reason, the proposed rule
cannot be approved.

1. The CSLB failed to assess the impacts of the rule it actually
proposes and improperly determined that there would be no
significant economic impacts on business enterprises.

Under the APA, a state agency “shall assess the potential for adverse economic
impact on California business enterprises and individuals” Gov. Code § 11346.3(a). If the
rule will have a significant adverse economic impact, the agency must identify the types
of businesses that would be affected and what compliance requirements would result
from the proposed action. /d. § 11346.5(a)(7)(A)-(B).

An initial determination that the proposed rule will not have a significant adverse
economic impact must be supported by “[f]acts, evidence, documents, testimony, or other
evidence.” Gov. Code § 11346.2(b)(5). “Mere speculative believe is not sufficient to
support an agency declaration of its initial determination about economic impact.” WSPA,
57 Cal.4th at 428.
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Here, the CSLB initially determination that the proposed rule “will not have a
significant statewide adverse economic impact directly affecting businesses.” CSLB,
Notice of Proposed Rulemaking Concerning Battery Energy Storage Systems (““Notice”),
April 28, 2023, at 5-6; CSLB Initial Statement of Reasons (“ISR”), April 28, 2023, at 17-
18. However, at a basic level, this assessment—as well as the CSLB’s economic impact
assessment discussed below—does not even analyze the full scope of the proposed rule
or the types of businesses that will be effected by it.

To begin with, the CSLB’s business impact assessment assumes that C-46
contractors could only be impacted if they installed Batteries larger than 80 kWhs in
2020. It thus concludes that “the number of licenses potentially affected is insufficient to
create a statewide economic impact.” Yet, as detailed in CALSSA’s Comment letter
submitted separately, the proposed rule would not only cap C-46 battery installations at
80 kWhs, it would also prohibit C-46 contractors from installing Batteries of any size to
existing solar panels, and it would prohibit C-46 contractors from maintaining or
repairing Batteries of any size that they install. Thus the rule also impacts C-46
contractors installing Batteries within the proposed 80 kWh threshold. The CSLB fails to
acknowledge, must less analyze, the significant business and economic impact these
aspects of the proposed rule would cause.

In addition, limiting its analysis to 2020 data ignores the reality that Battery
installations have soared since then and installation of Batteries over 80 kWh will
likewise continue to be a growing market, one that more C-46 contractors are currently
engaged in and expecting to expand into. See CALSS Letter to CSLB (Aug. 3, 2023),
Exh. B (compiling various comment letters on the BESS rulemaking), Anita Bradbury
Letter, Barry Cinnamon Letter, Jeanine Cotter Letter. Turning a blind eye to this industry
dynamic is not the “reasoned effort” to assess economic impacts that the APA requires.
WSPA, 57 Cal.4™ at 431,

Further, the CSLB erroneously asserts that “the only types of businesses that may
be affected are licensed contractors who hold a C-46 Solar Contractor classification and
no other license classification that authorize the contractor to install BESS”—a group we
refer to as “pure C-46” contractors. Yet CALSSA and individual contractors have
repeatedly informed the Board that restrictions on C-46 Battery installations will also
impact contractors who hold both a C-46 and a C-10 license classification (a group we
refer to as “dual license holders.”). See, e.g., Jeanine Cotter Letter; CALSSA Letter to
CSLB (Aug. 3, 2023), Exh. B (compiling CALSSA’s numerous letters to the Board
during the consultation phase of this rulemaking); CALSSA Letter (June 15, 2022), at 2;
CALSSA Letter (Nov. 24, 2021) Attach. 1 at 4-5. This is because by excluding Batteries
from the scope of the C-46 license, the proposed rule will require the use of expensive,
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and often unavailable, certified electricians under Labor Code section 108. The CSLB
cannot continue to ignore this issue. As the Court of Appeal found in John R. Lawson
Rock & Oil, Inc. v. State Air Resources Board, “the Board must look at each type of
business subject to the relevant proposals and consider whether those proposals will
advantage or disadvantage that particular type. [It] cannot ignore evidence of impacts to
segments of businesses already doing business in California.” (2018) 20 Cal.App.5th 77,
114-15.

Moreover, CSLB attempts to minimize the impacts to the businesses they do
identify by estimating that these businesses install only a “small share” of the overall
number of Battery projects. From this it concludes that any impact to these businesses is
insufficient to create an adverse statewide impact. But as emphasized by the John R.
Lawson decision, the APA is trying to expose a significant adverse impact to discrete
types of businesses. Gov. Code §§ 11346.3(a), 11346.2(b)(5). In this case, the CSLB’s
rule would be devastating to those businesses it impacts, regardless of their share of the
entire solar industry. Moreover, the proposed rule will in fact have a significant,
statewide adverse economic impact, as an independent assessment of the proposed rule
confirms.

Given the anemic and fundamentally flawed analysis included in the CSLB
rulemaking package, CALSSA requested a third-party expert, Beacon Economics LLP, to
conduct an economic impact assessment of the proposed rule. Beacon Economics is an
independent research and consulting firm that delivers objectively-based economic
analysis. Their clients include government entities as well as industries and non-profits.
Beacon Economics’ report, “Economic Impact Analysis of the CSLB’s Proposed Battery
Energy Storage System Rule,” (“Beacon Report”), July 31, 2023, is attached as Exhibit E
to CALSSA’s Letter (Aug. 3, 2023), submitted separately.

Beacon Economics identified the value of impacted projects performed by pure C-
46 contractors in 2022 and estimated their value in 2024, based on identified growth
trends in these market sectors. The analysis demonstrates that the total business impact to
pure C-46 contractors from the CSLB’s rule in 2024 will be $119,900,000. Beacon
Report at 1. This represents the value of prohibited projects that pure C-46 contactors
would have otherwise installed. This $121 Million is undoubtedly a significant impact on
business.
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2. The CSLB improperly and incorrectly concluded that its
proposed rule is not a major regulation.

The APA requires an initial statement of reasons to include an economic impact
assessment (for non-major regulations) or a standardized regulatory impact analysis (for
major regulations). Gov. Code § 11346.2(b). Under California law, a major regulation is
one “that will have an economic impact on California business enterprises and
individuals in an amount exceeding fifty million dollars ($50,000,000) in any 12-month
period between the date the major regulation is estimated to be filed with the Secretary of
State through 12 months after the major regulation is estimated to be fully implemented.”
1 C.C.R. § 2000. If an agency anticipates promulgating a major regulation, it must
prepare a Standardized Regulatory Impact Assessment (SRIA) and submit it to the
Department of Finance for review and comment. State Administrative Manual (SAM) §
6600. This SRIA must include specified analyses and follow prescribed methodologies in
explaining the proposed rule’s economic impact. See Gov. Code § 11346.3(c); 1 C.C.R. §
2003.

Here, the CSLB did not even conduct the required economic assessment to
determine whether the proposed rule would qualify as a major regulation. For instance, it
failed to consider the direct, indirect, and induced economic impacts. See 1 C.C.R § 2000
(““Economic impact’ means all costs or all benefits (direct, indirect and induced) of the
proposed major regulation on business enterprises and individuals.” “‘As estimated by
the agency’ means the agency has estimated the economic impact of a proposed action in
the manner prescribed by section 2003”), id. § 2003 (specifying economic impact method
and approach); Beacon Report at 12 (“the Labor Center has not analyzed or reported the
traditional metrics of an economic impact report — direct, indirect, and induced effects”).

In fact, when Beacon Economics assessed the proposed rule’s direct, indirect, and
induced economic effects it found that the rule will result in a total economic impact of
$86.9 million in 2024, well exceeding the $50 million threshold to qualify it as a major
regulation. Beacon Report at 18.

3. The CSLB’s economic impact assessment is unsupported by
relevant evidence.

Not only did the CSLB skirt its responsibility to prepare a Standardized
Regulatory Impact Assessment, the Economic Impact Assessment it included in the ISR
is wholly inadequate. CSLB’s Economic Impact Assessment relies entirely on an
“Evaluation of Alternative Contractor License Requirements for Battery Energy Storage
Systems” report issued by the UC Berkeley Labor Center on June 30, 2021. ISR at 18-19.

SHUTE, MIHALY
—~WEINBERGER v



Contractors State License Board
August 3, 2023
Page 7

Aside from being out of date, the Labor Center report analyzed an entirely separate
regulatory proposal: precluding C-46 contractors from installing Batteries entirely.

The CSLB suggests it is nonetheless appropriate to repurpose this report because
the current 80 kWh threshold is less restrictive than a complete ban. But regardless of
whether the proposed rule is less restrictive than prior proposals, the result of this
approach is the same: policy makers and the public have no assessment of the economic
impacts of this proposed rule. The Labor Center Report does not analyze it.

Even if it was appropriate to rely on the Labor Center’s report for an entirely
different regulatory proposal, that report was results driven, deeply flawed, and poorly
researched. CALSSA has refuted the Labor Center’s arguments and clarified the report’s
deficiencies in a November 24, 2021 memorandum that it resubmits as comments on this
rulemaking. CALSSA letter to CSLB (Nov. 24, 2021), attached as Exhibit C to
CALSSA’s August 3, 2023 letter.

4. The CSLB improperly determined that the proposed rule will
not affect small businesses.

The agency’s notice of rulemaking must determine whether compliance with the
proposal would affect small businesses. 1 C.C.R. § 4(a) (“The notice ... shall include a
determination as to whether or not the adoption or amendment affects small business ...
within the meaning of [Gov. Code §] 11342.610). Small businesses impacts must
likewise be addressed in an economic impact assessment. Gov Code § 11346.3(b)(4);
John R. Lawson Rock & Oil, Inc., 20 Cal.App.5th at 114-15 (“The desire to relieve
burdens on small businesses necessarily entails a consideration of how those small
businesses are impacted by regulations relative to larger in-state businesses that will not
feel the impact of such regulations at the same scale.”). The APA defines a small
business as a business that is independently owned and operated, not dominant in its field
of operation, and, for special trade construction, with annual gross receipts that do not
exceed $5,000,000. Gov. Code §§ 11342.610(a), (c)(3).

Here, the CSLB baldly states that “the proposed regulations will not affect small
businesses.” Notice at 9. The CSLB then qualifies this statement by adding that
“[a]lthough small businesses owned by licensees of the Board may be impacted, the
Board does not maintain data relating to the number or percentage of licensees who own
a small business,” so “the number or percentage of small businesses that may be
impacted cannot be determined.” /d. In essence, the CSLB admits that its assertion
regarding the regulation’s non-impact on small businesses is unsupported by any
evidence in the record because it never bothered to actually identify the small businesses
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in the solar construction field or determine the rule’s potential impact on those
businesses.

This type of non-analysis does not satisfy the APA’s requirements. As the OAL
has recognized, changes to allowable business practices will have an “obvious potential
significant impact” on small businesses who are currently engaging in those practices.
See Decision of Disapproval, OAL File No. 2009-0831-018S, 1 (2009) (change to
registration of used or waste tire haulers would impact waste tire haulers’ small
businesses). Here, the CSLB’s refusal to even attempt a small business impact analysis
violates the statute.

The fact that the CSLB “does not maintain data” relating to licensees who own
small businesses provides no excuse. Where other agencies have been uncertain about
small business numbers, they have turned to census data or other records to estimate
those impacts. See, e.g., California Regulatory Notice Register 2023, Vol. No. 9-Z
(March 3, 2023), 193, 197 (data from the California Employment Development
Department Labor Market Information used to estimate the number of California
employees who work for small businesses); California Regulatory Notice Register 2023,
Vol. No. 13-Z (March 31, 2023), 364,369 (data from the U.S. Census Bureau’s County
Business Patterns and the U.S. Department of Agriculture’s Census of Agriculture used
to determine number of small family farms). Beacon Economics was readily able to
identify 86 pure C-46 contractors alone that qualified as small businesses under the APA
using the interconnection data set that the CSLB has already accessed for this
rulemaking. Beacon Report at 20-21.

CSLB’s proposed rule’s effect on small solar businesses is readily apparent. See 1
C.C.R. § 4(a) (small business is affect if it is “legally required to comply with the
regulation [or] incurs a detriment from the enforcement of the regulation.”). These 86
companies will no longer be able to add battery storage to the solar panels that they
previously installed for their customers. Nor will they be able to install batteries
exceeding 80 kWh for off-grid homes or small commercial buildings. And they will not
be able to install any solar and storage project connected to the grid as they will be unable
to offer the required service warranty. See Beacon Report at 21 (discussing adverse
economic impacts on pure C-46 small businesses).

The CSLB’s failure to consider these devastating small business impacts is
particularly egregious given that the APA “was born out of the Legislature’s perception
that there existed too many regulations imposing greater than necessary burdens on the
state and particularly upon small businesses.” WSPA, 57 Cal.4th at 424-25 (Board failed
to comply with APA where it did not adequately analyze impacts on small businesses or
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respond to comments in light of testimonials that regulations would cause substantial
harm to businesses).

5. The CSLB improperly determined that the proposed rule would
not eliminate jobs, existing businesses, or impede the expansion
of businesses.

The APA requires that the agency’s economic impact assessment consider
“whether and to what extent” the proposed rule will affect the “elimination of jobs [and]
existing businesses within the state [and] the expansion of businesses currently doing
business within the state.” Gov. Code § 11346.3(b)(1)(A),(C).

Here, the CSLB asserts that the proposed rule will not significantly eliminate jobs
in the state because C-46 contractors can continue to install residential Batteries below 80
kWh and they can apply for a C-10 electrical license if they wish to install larger,
batteries for the commercial market. Notice at 7. It likewise concludes that “No existing
business that already installs BESS paired with PV systems, is precluded entirely from
installing BESS paired with PV systems as a result of this proposal.” Id. The CSLB
similarly asserted that the proposed rule “will not adversely affect the expansion of
businesses currently doing business within the State of California” because “BESS paired
with PV systems is an emerging and expanding business already conducted by C-10 and
C-46 businesses.” Notice at 7. These conclusions could not be further from the truth.

Numerous solar contractors have commented to the CSLB that the prosed rule will
cut off the very markets that they plan to expand or further gown into, cause them to lay
off workers, or event put them out of business entirely. See Letters from Karin Poelstra,
Bob Irwin, Meghan Stimmler, Anita Bradbury, and Barry Cinnamon, attached as Exhibit
B to CALSSA’s August 3, 2023 letter; see also Letter from Daniel Kammen, attached as
Exhibit B to CALSSA’s August 3, 2023 letter.

The CSLB’s cursory analysis ignores many of the proposed rule’s pernicious
effects. Namely, the rule would prohibit C-46 contractors from adding Batteries to
existing systems and from installing any solar and storage project connected to the grid,
in addition to its prohibitions on Batteries above 80 kWhs. See CALSSA Letter (August
3, 2023). The rule thus prohibits the expansion of existing pure C-46 businesses into
these growing market segments. All that would be left is installing solar and storage
systems below 80 kWhs to off-grid residences. We have not identified any C-46 solar
contractors whose companies rely entirely on this niche market.
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Further, simply obtaining a C-10 electrical license will not solve these problems,
even if a C-46 solar contractor decided to apply for that license. As discussed, Labor
Code section 108 would then require these contractors to hire certified electricians for
much of their installations. To begin with, this would lead to the elimination of jobs for
qualified solar installers. See e.g., Letter from Meghan Stimmler, attached as Exhibit B to
CALSSA’s August 3, 2023 letter. Moreover, it will be difficult if not impossible to
replace those workers with certified electricians given the “highly constrained certified
electrician market that is only expected to get worse.” See Beacon Report at 5-9.
Numerous solar contractors have testified as to the difficulty of hiring certified
electricians, as well as having their existing solar installers become certified electricians.
See e.g, Letters from Jeanine Cotter, Barry Cinnamon, Meghan Stimmler, attached as
Exhibit B to CALSSA’s August 3, 2023 letter. Others have testified that using certified
electricians would make retrofit and solar and storage projects “too expensive for a
majority of residential projects.” Letter from Karin Poelstra, attached as Exhibit B to
CALSSA’s August 3, 2023 letter.

From the standpoint of the state’s economy as a whole, Beacon Economics’
analysis found that 165 jobs will not be supported in 2024 as a result of the proposed
Rule. Beacon Report at 18. The CSLB cannot ignore these real world impacts of its
proposed rule.

6. The CSLB improperly determined that the proposed rule would
not have fiscal impacts on government agencies.

The APA also requires an agency to prepare an estimate of the cost or savings to
any state agency or local government. Gov. Code § 11346.5(6); SAM § 6601;
Department of Finance Form 399. Known as “fiscal costs,” these costs to the agency can
be direct or indirect. Gov. Code § 11346.5(6); SAM § 6602. In looking at costs or savings
to government entities, the proponent agency must also consider revenues, or “[a]ny
changes in the amounts of operating income received by state and local agencies as the
result of [the] executive regulation.” SAM § 660.

Here, the CSLB’s Notice of Rulemaking asserted that the proposed rule would
“not result in a fiscal impact to the state,” or “result in costs or savings in federal funding
to the state.” Notice at 5. But this cursory analysis ignores the very real loss in tax
revenue that local and state governments will face if the proposed rule goes into effect.
According to Beacon Economics’ assessment, the proposed rule will result in a $13
million total dollar loss in tax revenue to local, state, and federal government. Beacon
Report at 19. The state of California would lose $ 4.9 million in tax revenue. This is the
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logical outcome of prohibiting contractors from conducting certain types of work and,
thus, creating a decrease in economic activity.

The OAL has explicitly recognized loss in tax revenue as a fiscal impact that must
be disclosed. See Decision of Disapproval, OAL File No. 2016-0104-01, 7, 9 (2016)
(disapproving rule based on agency’s failure to disclose loss of tax revenue from
proposed regulation). This is true even where an agency claims its proposed regulation
merely clarifies existing law. /d. Indeed, the State Administrative Manual’s definition of
revenues explicitly “includes taxes.” SAM § 6602. The APA requires disclosure of the
lost tax revenue that will result from this proposed rule; the CSLB’s failure to do so
means the OAL must disapprove this rule.

7. The CSLB improperly determined that the proposed rule would
not have a significant effect on housing costs.

Under Government Code section 11346.5(a)(12), an agency must determine if the
proposed regulation will directly impact housing costs. See also SAM § 6603. Though
the statute and regulations do not provide a definition for “housing costs,” the California
Practice Guide: Administrative Law suggests that it be given the common dictionary
meaning of “costs associated with dwellings.” California Practice Guide: Administrative
Law Ch. 23:185 (2022).

In its Notice, the CSLB asserted that the proposed rule would not have any
significant effect on housing costs. Notice at 5. Yet, according to analysis of the proposed
rule conducted by Beacon Economics, Batteries prohibited by the proposed rule will be
4.1% more expensive to install based on increased labor costs. Beacon Report at 10. If a
pure C-10 contractor is used instead of a pure C-46 contractor, they will be 11% more
expensive. Id. This will increase the costs of housing that is built with or retrofitted with
solar and storage projects.

In addition, Beacon Economics’ analysis found that in many cases, the increased
costs will lead consumers to forego solar and storage installations or retrofits. Beacon
Report at 11. These missed opportunities will likewise increase housing costs as
consumers pay higher electricity bills than they would have if they had battery storage to
run their homes during peak hours. The CSLB has received numerous comment letters
from consumers testifying to this effect. See, e.g., Letter from Randi Harry, attached as
Exhibit B to CALSSA’s August 3, 2023 letter. Professor Dan Kammen has also pointed
out the proposed rule particular harms lower income residents in his letter to the CSLB.
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8. The Proposed Rule will harm California residents, worker
safety, and the state’s environment.

The APA requires that the agency’s economic impact assessment consider the
benefits of the regulation to the health and welfare of California residents, worker safety,
and the state’s environment. Gov. Code § 11346.3(b)(1)D. The CSLB claims that the
proposed rule will provide public protection in the marketplace by establishing who is
qualified to install Batteries. But it has long been established that C-46 contractors are
qualified to install Batteries, as discussed below in this letter. Moreover, as explained in
CALSSA’s letter submitted with this rulemaking, the proposed rule will actually harm
consumers by voiding the warranties for the existing panels when they add Batteries and
by prohibiting contractors from honoring the service warranties for existing Batteries.

The proposed rule will likewise not benefit worker safety, contrary to CSLB’s
assertions, because solar installers and their workers are as qualified to maintain and
repair Batteries, and to install Batteries above 80 kWh, as C-10 contractors and their
certified electricians. See CALSSA letter to CSLB (June 15, 2022) at 2-4; CALSSA letter
to CSLB (Nov. 24, 2021), Exhibit A at 6-8; Brandon Carlson Letter, attached as Exhibit
B to CALSSA’s August 3, 2023 letter. In the experience of many commentators, they are
more qualified. See e.g., Letters from Karin Poelstra and Barry Cinnamon, attached as
Exhibit B to CALSSA’s August 3, 2023 letter.

Finally, the proposed rule would have a potentially significant effect on the
environment, as outlined in our letter regarding CEQA compliance submitted separately
in this rulemaking. See also Professor Daniel Kammen letter, attached as Exhibit B to
CALSSA’s August 3, 2023 letter.

B. The CSLB did not identify reasonable alternatives in its Initial
Statement of Reasons in violation of the APA.

Under APA regulations, the Initial Statement of Reasons must include a
description of “reasonable alternatives to the regulation” and the agency’s reason for
rejecting them. Reasonable alternatives include those “that are proposed” as less
burdensome and equally effective in achieving the purposes of the regulation. Gov. Code
§ 11346.2(b)(4)(A); Decision of Disapproval 2016-0616-01, 10 (2016) (initial statement
of reasons “failed to provide sufficient information to explain why” proposed rule should
be adopted, “as opposed to any other entity’s recommended [alternative].”)

Here, the CSLB’s ISR merely states that the CSLB “looked into alternatives” to
precluding C-46 Solar Contractors from installing Batteries entirely, “and eventually
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proposed adoption of the 80-kWh threshold.” ISR at 26. Nowhere does the ISR mention
the alternatives to the proposed rule that CALSSA proposed to the CSLB on June 15,
2022. There, CALSSA suggested higher battery capacity limits of | mWh, 600 kWh, and
280 kWh that would still satisfy the CSLB’s expressed safety concerns with fewer
economic impacts on solar contractors and their qualified workers. CALSSA also
suggested that these and any other alternatives clarify that solar contractors may install
batteries to existing solar panels and to repair the batteries that they have installed.
CALSSA Letter (June 15, 2022) at 5.

In violation of the APA, the ISR makes no mention of those reasonable
alternatives presented to the CSLB, much less provide any reason for rejecting them.
“Meaningful public participation on the merits of a proposed regulation takes place only
when there is actual compliance with the basic minimum procedural requirements for the
adoption, amendment, or repeal of administrative regulations established under the
APA.” Sims v. Department of Corrections & Rehabilitation (2013) 216 Cal.App.4™ 1059,
1074 -75 (invalidating rulemaking that failed to set forth alternatives in ISR, provide
rationale for rejecting alternatives, or explain why selected alternative was superior). This
failure to set forth reasonable alternatives in the ISR or provide a rational for rejecting
them renders the rulemaking invalid. Gov. Code § 11349.1(a).

C. The proposed rule fails to meet the APA’s substantive standards.

Under Government Code section 11349.1, the OAL must review all proposed
regulations for compliance with the APA’s substantive standards and reject a regulation if
it does not comply.

1. The proposed regulation is not “necessary.”

Under Government Code section 11349.1, subdivision (a)(1), the OAL must
review all proposed regulations for compliance with the APA’s necessity standard. The
APA defines “necessity” to mean that “the record of the rulemaking proceeding
demonstrates by substantial evidence the need for a regulation to effectuate the purpose
of the statute, court decision, or other provision of law that the regulation implements,
interprets, or makes specific, taking into account the totality of the record. For purposes
of this standard, evidence includes, but is not limited to, facts, studies and expert
opinion.” Gov. Code § 11349(a).

In order to meet the “necessity” standard, the record of rulemaking proceeding
must include:
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(1) a statement of the specific purpose of each adoption, amendment, or repeal;
and

(2) information explaining why each provision of the adopted regulation is
required to carry out the descried purpose of the provision. Such information shall
include but is not limited to, facts, studies, or expert opinion. When the
explanation is based upon policies, conclusions, speculation, or conjecture, the
rulemaking record must include, in addition, supporting facts, studies, expert
opinion, or other information. An “expert” within the meaning of this section is a
person who possesses special skill or knowledge by reason of study or experience
which is relevant to the regulation in question. 1 C.C.R. § 10(b).

To provide the public with an opportunity to review and comment upon an
agency’s need for a regulation, the APA requires the proposing agency to describe the
need for the regulation and identify any documents relied upon in proposing the
regulation in the Initial Statement of Reasons, pursuant to Government Code section
11346.2, subdivision (b). The ISR must include the “rationale for the determination by
the agency that each regulation is reasonably necessary to carry out the purpose for
which it is proposed or, simply restated, ‘why’ a regulation is needed and ‘how’ this
regulation fills the need.” Decision of Disapproval, OAL File No. 2010-0226-03S, 2-3
(2010) (emphasis added) (quoting Gov. Code § 11346.2(b)(1)). The ISR must also
identify any technical, theoretical, or empirical study, report, or similar document upon
which the agency relies. Gov. Code § 11346.2(b)(2). All data and other factual
information, studies or reports upon which the agency relies in the regulatory action must
also be included in the rulemaking file. Gov. Code §§ 11347.3(b)(2), (7).

a. CSLB’s stated purpose and need is an insufficient basis
for regulatory amendments.

Here, the CSLB insists that because “[t]here are no existing CSLB regulations that
define [Battery Energy Storage Systems] for the purpose of contractor license
classifications” and no regulations that “specify that BESS is not part of a PV system, or
when a BESS is ‘incidental and supplemental’ or essential to a specialty contractor’s
installation of a PV system,” it proposes to adopt such regulations. ISR at 5. In proposing
revisions that would bar C-46 contractors from certain Battery installations, the CSLB
states that the purpose of the regulation is “to specify expressly that photovoltaic solar
energy systems do not include battery energy storage systems and to establish the
activities in which a C-46 Solar Contractor may not engage.” Id. at 11. The CSLB claims
that these changes are “necessary” to “clear up claimed ambiguities identified in the
Board’s current regulation as it relates to BESS.” Id.
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But general statements about the need to promulgate specific regulations, establish
rules, or clarify existing law are not sufficient to meet the APA’s necessity standard on
their own. See Decision of Disapproval 2019-0226-03S, 3-4 (2010) (stated purpose of
establishing and clarifying real estate continuing education course criteria failed to meet
the APA’s necessity standard because “[t]he initial statement of reasons does
not...contain the rationale for the amendments proposed by the [agency], or why each of
the specific standards or amendments is needed to carry out the purpose for which they
are proposed.”); Decision of Disapproval 2017-0623-01, 2-4 (2017) (general purpose of
making motor vehicle fuel regulations consistent with other laws did not prove necessity
because “there is no rationale for why the provision [in question...] is needed to
effectuate the purpose of the statute.”); Decision of Disapproval 2016-1201-03, 6 (2016)
(amendment to provide direction and clarity regarding jockey riding fees failed to show
necessity when agency did “not provide any specific explanation for” the proposed fee
decrease).

The justification for a regulation cannot just rephrase the text of the regulation and
the statutory authority to demonstrate necessity—it must state specific purpose and
provide substantial evidence of necessity under the APA. Decision of Disapproval, OAL
File No. 2018-1226-03, 4 (2018); Decision of Disapproval, OAL File No. 2017-0427-01,
3 (2017). Indeed, “[g]enerally stating that a regulation is needed to clarify existing law is
an insufficient necessity rationale, as it fails to describe any rationale or policy reason for
the regulation.” Decision of Disapproval, OAL File No. 2012-1026-018S, 6 (2012).

Yet, this is exactly what the CSLB’s Initial Statement does: provides cursory
justifications based on the need for “clarification” without explaining why it chose to
clarify the law in the way that it did or even why clarification was needed. The CSLB has
provided the public with no explanation as to why it chose to revise the C-46 license
regulations in this harmful way, especially when there are regulatory amendments that
could be made in significantly less harmful ways. The APA requires specificity and
detailed support for “why each of the specific standards or amendments is needed to carry
out the purpose for which they are proposed.” Decision of Disapproval, OAL File No.
2010-0226-03S, 4 (2010). What little justification the CSLB did put forward in its
rulemaking materials failed to demonstrate that the proposed changes are based on
specific facts or data, let alone that they were reasonably necessary. See CALSSA Letter
to CSLB (Aug. 3, 2023).

b. No substantial evidence supports CSLB’s determination
that the regulation is reasonably necessary.

SHUTE, MIHALY
—~WEINBERGER v

15



Contractors State License Board
August 3, 2023
Page 16

The CSLB’s proposed amendments provide that a solar contractor “may install a
battery energy storage system as ‘incidental and supplemental to the installation of a
photovoltaic solar energy system.” The CSLB attempts to justify this by claiming that
this provision is necessary to allow the installation of Batteries with a PV system. ISR at
13. But that is not the case because (1) the CSLB has not established that Batteries are
not part of a solar energy system, and, regardless, (2) solar contractors can also continue
to install Batteries through amendments that specify that Batteries may be one component
of a solar energy system, as CALSSA has proposed.

The CSLB also attempts to rationalize this amendment by claiming that it “will
help expressly align the classification with the practice currently found in the
construction industry” and “will help meet California’s clean energy and carbon
reduction goals.” ISR at 13-14. But it includes no evidence in the record to support these
claims, contrary to APA requirements. 1 C.C.R. § 10(b). (“When the explanation is based
upon policies, conclusions, speculation, or conjecture, the rulemaking record must
include, in addition, supporting facts, studies, expert opinion, or other information.”).

In fact, all the evidence in the record shows that C-46 contractors install Batteries
as part of a solar energy system, such as through retrofits modifying an existing solar
energy system to add Battery storage. See, e.g., CALSSA Letter (Aug. 2, 2023); Beacon
Report at 14; Letters from Karin Poelstra, Bob Irwin, attached as Exhibit B to CALSSA’s
August 3, 2023 letter. The record also shows that by specifying that Batteries may only
be installed as incidental and supplemental work, and thereby prohibiting retrofits, the
proposed regulations would actually make it more difficult for the state to meet its clean
energy and carbon reduction goals. Beacon Report at 19-20; Kammen Letter, attached as
Exhibit B to CALSSA’s August 3, 2023 letter. CALSSA’s August 3, 2023 Letter to the
CSLB further demonstrates that the proposed incidental and supplemental amendment is
not reasonably necessary.

If the CSLB somehow responds that the proposed regulation is an improvement
because Batteries, or Battery retrofits, were never within the scope of the C-46 license
classification, that would not only be incorrect: it would also be a void underground
regulation and such an interpretation may not be relied on in this rulemaking. See John R.
Lawson Rock & Oil, Inc., 20 Cal.App.5th at 113 (“to give weight to an improperly
adopted regulation in a controversy that pits the agency against an individual member of
exactly that class the APA sought to protect would permit an agency to flout the APA by
penalizing those who were entitled to notice and opportunity to be heard but received
neither.”).
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In similar fashion, the CSLB attempts to justify the proposed 80 kWh threshold by
speculating that “electrical system connections required at thresholds above 80 kWh are
more appropriate for a C-10 Electrical Contractor.” ISR at 14. The only potential
evidence it cites to, however, is the June 2022 Staff Report. That Staff Report, in turn,
makes certain conclusions with reference to a May 2022 meeting with unnamed Subject
Matter Experts. Again, however, there is no documentary evidence of what those SMEs
opinion’s actually are. And indeed, it appears that many of their opinions conflict with
the proposed regulations. See CALSSA Letter (Aug. 23, 2023).

The APA does not permit such hide-the-ball tactics. If the regulation is justified by
expert advice, the record must include documentation or the study underlying and
supporting the subject matter expert’s opinion. See, e.g., Decision of Disapproval, OAL
File No. 2016-0921-03, 4-5 (2016) (disapproving rulemaking where initial statement of
reasons “only indicates that the [agency] collaborated with subject matter experts” and
did “not reflect or include what the subject matter experts’ opinions are.”).

CALSSA’s Letter to the Board further discusses why the CSLB’s proposed
amendments to the C-46 license classification are arbitrary and not reasonably necessary.

2. The CSLB lacks the authority to adopt the proposed regulation
and the regulation is not consistent with state law.

Under Government Code section 11349.1, subdivisions (a)(2) and (a)(4), the OAL
must review all proposed regulations for compliance with the APA’s authority and
consistency standard. The APA defines “authority” to mean “the provision of law which
permits or obligates the agency to adopt, amend, or repeal a regulation.” Gov. Code §
11349(b). The APA defines “consistency” to mean “being in harmony with, and not in
conflict with or contradictory to, existing statutes, court decisions, or other provisions of
law.” Id. § 11349(d). Here, the CSLB lacks the authority to adopt the proposed regulation
and the regulation conflicts with numerous provisions of state law.

a. The proposed rule exceeds the Board’s regulatory
authority under Business and Professions code section
7059.

Although state law authorizes the Board to establish specialty license
classifications, that authority is limited in key respects. First, the Board may only adopt
regulations that “effect the classification of contractors in a manner consistent with
established usage and procedures as found in the construction business.” Bus. & Prof.
Code § 7059 (emphasis added). This statute clearly requires the Board to follow existing
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industry practice when establishing license classifications. See 55 Ops.Atty.Gen. 141 (in
defining a license classification, the “Board must find from established usage and
procedure . . . that a particular area of construction operations requires special skill and
involves the use of specialized building trades or crafts.”).

i. Excluding Batteries from the C-46 Classification is
inconsistent with the established usage and
procedures of solar contractors.

Here, by excluding Batteries from the in-license scope of the C-46 classification
entirely, which it does in the amendments to section 832.46, the Proposed Rule is
fundamentally inconsistent with established usage and procedures in the solar industry.
Solar contractors have been installing energy storage systems as part of solar energy
systems since the inception of the C-46 classification. As the Board itself explained in its
2019 study of energy storage systems, “[t]he C-46 Solar Contractor has been installing
some form of [energy storage systems] in conjunction with a photovoltaic system for
approximately 40 years.” CSLB, Energy Storage Systems Report (March 2019)
(emphasis added).

With increased demand for solar and storage projects today, licensed solar
contractors continue to be well-versed in battery installations. In 2017, the Board
conducted an occupational analysis “to identify the critical job activities performed by
[Board]-Licensed C-46 Solar Contractors.” CSLB, Occupational Analysis Report, C-46
Solar Examination (August 2017) at 5 (emphasis added). “Photovoltaic (PV) System
Installation and Commissioning,” including the installation of “equipment used in the
generation and storage of electricity,” received the highest critical task score. /d. at 18
(emphasis added). Reflecting this assessment, 22 percent of the C-46 (Solar Contractor)
license exam covers battery storage and assesses a candidate’s knowledge in the
installation of photovoltaic systems “with energy storage (i.e., batteries),” among other
tasks. The Contractors State License Board License Examination Study Guide, Solar C-
46 likewise lists “Install energy storage systems (ESS)” as a key exam topic for the C-46
classification. Thus, as the Board has repeatedly recognized, the “established usage and
procedures” for the C-46 classification includes installing batteries as part of solar energy
storage systems.

This established usage and procedure is likewise reflected in the interconnection
data. Since 2018, pure C-46 solar contractors (i.e. contractors holding a C-46, and no C-
10, A, or B license) have installed 3,406 projects with a Battery storage component. Not
all of these were installed at the same time as the PV solar panels either: 1,347 of these
projects were retrofits, adding Battery storage to existing PV solar panels.
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Thus CSLB’s C-46 exam materials, as well as project data, demonstrate that the
proposed rule is inconsistent with “established usage and procedures as found in the
construction business” and would prohibit solar contractors from conducting work for
which they are “qualified to engage” under Business and Professions Code section 7059.
The Board thus lacks the authority to adopt it.

ii. The Board is not authorized to regulate worker
certifications.

Additionally, the Board is only authorized to employ license classifications to
“effect the classification of contractors.” Bus. & Prof. Code § 7059 (emphasis added).
Crucially here, the driving purpose of the Proposed Rule’s 80 kWh threshold is not to
regulate contractors themselves, but rather their workers. See ISR at 16 (“This preserves
the distinctions between the trades and their workforces while promoting public
protection by limiting that work to those who have met the minimum qualifications.”);
June 30, 2021 UC Berkeley Battery Energy Storage Systems License Classification
Report at 16 (“The main difference between C-10 and C-46 license holders is that the
technical capacity of the C-10 workforce is greater than that of the C-46 workforce.”).
This focus on workforces is premised on the (erroneous) view that solar contractors’
workers are not qualified to install batteries, and that only certified electricians may
install batteries. As discussed in other Letters CALSSA has submitted to the Board, there
is no basis for this distinction, especially where there is no evidence that certified
electricians are better equipped to install batteries. See, e.g., CALSSSA Letter to CSLB
(Nov. 24, 2021), Attch. A at 7-8.

Indeed, regulating all solar contractors in this manner conflicts with the
fundamental purpose of the California’s Contractor Laws, which is to protect consumers
from unscrupulous contractors:

It was not the purpose of the legislature in adopting the original
‘Contractor’s License Law’ in 1929 or in making additions or amendments
thereto . . . to work a hardship upon honest men engaged in a contracting
business. The legislative intent was to protect the public against
incompetent and dishonest operators.

Oddo v. Hedde (1950) 101 Cal.App.2d 375, 382. Here, C-46 contractors and their works
have been safely and professionally installing the batteries in energy storage systems for
over four decades, including batteries over 80 kWhs. Beacon Report at 13 (pure C-46
contractors installed $8.5M in BESS projects exceeding 80 kWhs in the year 2022).

SHUTE, MIHALY
—~WEINBERGER v

19


https://Cal.App.2d

Contractors State License Board
August 3, 2023
Page 20

There is no evidence that precluding these contractors from continuing with this work
would provide any protection for battery consumers in California.

ili.  Restricting C-46 incidental and supplemental work
conflicts with Business & Professions Code § 7059
and the Board is not authorized to do so.

Even assuming the Board could lawfully amend the C-46 classification to exclude
battery installations, the Proposed Rule further violates Business & Professions Code
section 7059 by attempting to define and limit “incidental and supplemental” work that
may be performed by solar contractors. Business & Professions Code section 7059
expressly allows specialty contractors to perform work in crafts or trades outside of their
specialty license classification where that additional work is “incidental and
supplemental” to work performed under their license.

Section 7059(a) provides that “the board may adopt reasonably necessary rules
and regulations to effect the classification of contractors” but then expressly limits this
authority in subsection (b), by stating that “[n]othing contained in this section shall
prohibit a specialty contractor from taking and executing a contract involving the use of
two or more crafts or trades, if the performance of the work in the crafts or trades, other
than in which he or she is licensed, is incidental and supplemental to the performance of
the work in the craft for which the specialty contractor is licensed.” The Board thus
cannot prohibit Battery work that is incidental and supplemental to solar energy systems,
regardless of what the Board excludes from the definition of such systems.

Courts have long interpreted “incidental and supplemental” work as being
“necessary to the main purpose” of the work authorized by a license classification. Currie
v. Stolowitz (1959) 169 Cal.App.2d 810, 814. This settled legal interpretation aligns with
the Board’s current regulatory definition of “incidental and supplemental,” which is
“essential to accomplish the work in which the contractor is classified.” 16 Cal. Code
Regs. § 831.

The Proposed Rule would amend the C-46 license classification to narrowly
define what type of Battery work is incidental and supplemental to the C-46
classification. We are aware of no other attempt by the Board to arbitrarily single out
another specialty license classification in such a manner.

Indeed, doing so here ignores that by design, many solar energy systems require
batteries to operate. For instance, solar energy systems that are not connected to the grid
cannot function without a Battery, as the ISR itself recognizes, and many of these
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systems require Batteries with ratings exceeding 80 kWhs. ISR at 12; see e.g. Jeanine
Cotter Letter, Brandon Carlson Letter, attached as Exhibit B to CALSSA’s August 3,
2023 letter. In other words, installing and maintaining these Batteries is “necessary” and
“essential” to the installation of the solar energy system. This is just one instance of
many, as contractor letters to the Board have discussed. By attempting to limit what
Battery work is “incidental and supplemental” to installing a solar energy system, the
Proposed Rule exceeds its statutory authority and the Proposed rule conflicts with the
established statutory meaning of that term.

b. The proposed regulation conflicts with state laws
requiring warranties for BESS installations

The CSLB’s proposed regulation would allow C-46 contractors to install Batteries
in limited circumstances, but would not allow C-46 solar contractors to modify, maintain,
or repair the batteries they install. See CALSSA letter to CSLB (Aug. 3, 2024). This
Directly conflicts with state laws requiring the installers of grid-tied Batteries, or
Batteries that receive an SGIP rebate from the state, to include installation and service
warranties. California Public Utilities Commission Decision 16-01-44, Conclusion of
Law 9 28 (“In order to promote safety and reliability of customer-sited renewable DG
systems, each IOU should require the applicant to verify, as part of each interconnection
request for a NEM successor tariff system, that a warranty of at least 10 years has been
provided on all equipment and the installation of that equipment.”); California Public
Utilities Commission, D.22-12-056: Decision Revising Net Energy Metering Tariff and
Subtariffs' (Dec. 15, 2022) at 137-138 (“This decision clarifies that all references to net
energy metering requirements established in other decisions will continue to apply to the
net billing tariff unless explicitly altered by this decision. The Commission reiterates here
that all consumer protection efforts initiated for prior net energy metering customers will
continue for future customers taking service under the net billing tariff.”); Self-
Generation Incentive Handbook (Oct. 28, 2022), at 70 (““As part of the Executed
Contract, all storage systems are required to include a minimum 10 year service warranty.
A service warranty ensures proper maintenance and continued project performance. The
service warranty must cover the system maintenance to include (but not limited to)
system support, problem diagnosis, on-site repair and preventative maintenance.”).

The OAL cannot approve the proposed regulation given this direct conflict.

I Available at
https://docs.cpuc.ca.gov/PublishedDocs/Published/G000/M500/K043/500043682.PDF
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c. The Proposed Rule Would Unconstitutionally Impair
Solar Contractors’ Contracts.

Additionally, the Proposed Rule will violate, and therefore conflicts with, the
Contract Clauses of the California and United States Constitutions, both of which
prohibit the state from impairing the obligations of contracts. Cal. Const. Art. I, § 9; U.S.
Const. Art. I, § 10. Under both state and federal law, regulations that substantially impair
a contractual relationship and are not justified by a “significant and legitimate public
purpose” are void. Energy Reserves Group, Inc. v. Kansas Power and Light Co. (1983)
459 U.S. 400, 410-412; see also Fourth La Costa Condominium Owners Assn. v. Seith
(2008) 159 Cal.App.4th 563, 584.

Here, the Proposed Rule would substantially impair existing contracts between
solar contractors and their customers by preventing contractors from performing their
warranty obligations. Based on the interconnection dataset, in 2022 alone, pure C-46
contractors installed solar and storage projects worth $37M. Beacon Report at 16. As
explained above, for each of these installations, there is a contract between the installing
contractor and the customer, which is required by CPUC decisions to include a minimum
10-year service warranty, which guarantees the continued performance of the system over
the warranty period. Batteries that receive an SGIP rebate from the state are also required
to include installation and service warranties.

The Proposed Rule would prevent contractors from performing their warranty
obligations under these contracts, and any other contracts containing service and
maintenance obligations. From the consumer’s perspective, the Proposed Rule would
eliminate contractually guaranteed service and maintenance of their systems. Moreover,
in some cases, system and/or equipment warranties are conditioned on service and
maintenance by the installing contractor alone. Therefore, the Proposed Rule, by
preventing the installing C-46 contractor from servicing and maintaining, would in some
instances void the system’s and/or equipment’s warranties entirely. These are substantial
impairments of the parties’ obligations under their contracts.

Excerpts from solar contracts including these warranty provisions are included as
Attachment A to SMW’s Letter to the CSLB (Nov. 3, 2022), attached to CALSSA’s
letter to the Board (Aug. 2, 2023), Exh. C.

Finally, there is no significant and legitimate public purpose behind the Proposed
Rule. There is no evidence that C-46 contractors and their workers are not qualified to
safely install and maintain battery energy storage systems, and the Board has failed to
identify any other valid basis for the Proposed Rule. To the contrary, the Proposed Rule
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would have a devastating impact on solar contractors and workers, as well as the state’s
clean energy policy goals and mandates, with no benefit to public or consumer safety.
Thus, the Proposed Rule would squarely violate the Contract Clauses of the California
and United States Constitutions.

3. The proposed regulation is not “clear.”

Under Government Code section 11349.1, subdivision (a)(3), the OAL must
review all proposed regulations for compliance with the APA’s clarity standard. The
APA defines “clarity” to mean “written or displayed so that the meaning of regulations

will be easily understood by those persons directly affected by them.” Gov. Code §
11349(c).

Here, the CSLB claims that one of the purposes of the proposed BESS rule is to
“establish the activities in which a C-46 Solar Contractor may not engage,” and to
“establish the circumstances under which a C-46 Solar Contractor may permissibly install
BESS.” ISR at 11, 13. However, average solar contractors are unlikely to understand
what BESS work they may or may not perform under the proposed regulatory language.
For instance, in what circumstances may a contractor install a Battery less than 80 kWh
as “incidental and supplemental” to a PV solar energy system? Is modifying and
maintaining a battery part of installing it? Do the restrictions apply to software updates
and programming? See, e.g., Brandon Carlson Letter at 2, 3 (“The language as drafted
creates several grey areas, unknowns, and obstacles.”).

III. Conclusion

A proposed regulation “may be declared to be invalid for a substantial failure to
comply with [the requirements of the APA].” Gov. Code § 11350(a). As described above,
the proposed C-46 rulemaking has been riddled with serious substantive and procedural
violations that prevent OAL’s approval. Rather than continuing to promote this harmful,
nonsensical rule, the CSLB should deliver notice of its decision not to proceed with the
proposed action and withdraw the rule. See Gov. Code § 11347(a).

Very truly yours,

SHUTE, MIHALY & WEINBERGER LLP

Heather M. Minner
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CALIFORNIA SOLAR
STORAGE ASSOCIATION

August 3, 2023
Via hand delivery and electronic mail

Diana Godines, Regulations and Legislation Specialist
Contractors State License Board

9821 Business Park Drive

Sacramento, CA 95827

E-Mail Address: Diana.godines@cslb.ca.gov

Re: Superior Alternative for Battery Energy Storage Systems Regulatory Amendments

Dear Ms. Godines, Registrar Fogt, and Honorable Members of the Board,

When the Board authorized the Registrar to initiate this rulemaking in June of 2022, Board
members stated a desire to use the rulemaking process to more fully consider the proposed
language and any unintended consequences. The staff report for that item likewise stated that
concerns regarding conflicts with contractual and warranty obligations “should be considered
further through the regulatory rulemaking process.” CALSSA submits this letter to provide the
CSLB with information on the perverse effects of the draft regulation, and with alternative
regulatory language to help address these concerns. The alternative is attached as Exhibit A to
this letter.

CSLB’s proposed amendments to the C-46 (Solar Contractor) license classification would have
the following four effects:

1. Prohibit solar contractors from maintaining or repairing battery energy storage
systems (Batteries) of any size—even batteries that they previously installed or ones
that they install in the future under the new rule.

2. Prohibit solar contractors from connecting or installing Batteries of any size to
existing solar panels—even if the contractor installed the original solar panels.

3. Prohibit solar contractors from installing Batteries above 80 kWh—which would
prohibit installation of a single Tesla Powerpack for small businesses and off-grid
homes.

4. Require solar contractors to halt all prohibited work within 4 months of the
regulations being approved—regardless of whether doing so would require
termination of pending contracts or laying off workers.

Obviously, these changes would be devastating to the 472 solar contractors who currently
hold a C-46 license and no other license classification that would allow them to continue

California Solar & Storage Association
1107 9' Street, Suite 820, Sacramento, CA 95818
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this work. The proposed rule also threatens the livelihoods of their workers, eviscerates
customer warranties, and would severely restrict the pool of authorized and experienced
contractors and workers for solar and storage projects, especially in rural areas, at a time when
demand is Batteries is soaring. As a result, this rule could actually create safety concerns, where
none exist today, if consumers turn to unlicensed, unpermitted work to meet their needs.

CALSSA has gathered a few of the comment letters for this rulemaking being submitted by solar
contractors, consumers, and experts in the field that detail the harms that the proposed
regulations will cause in compelling narratives. The letters are compiled in alphabetical order
and attached to this letter as Exhibit B. We have also compiled the prior letters that CALSSA and
our legal counsel have submitted to the CSLB urging it not to proceed with a restriction on solar
contractor Battery installations in an effort to avoid these harms. Those letters are compiled in
reverse chronical order and attached to this letter as Exhibit C, to be included a part of the record
for this rulemaking.

CALSSA continues to believe that it is not necessary to make any changes to the existing C-46
license classification. We urge the Board to seriously consider the “if it ain’t broke, don’t fix it”
option as one alternative and cancel this rulemaking. If the Board nonetheless decides to proceed,
it must amend the proposed language to mitigate the havoc that would otherwise result from
plowing ahead.

In this letter, CALSSA proposes alternative regulatory language that would meet all of the
CSLB’s objectives while minimizing the harm to the public. We offer this “Retrofit & Repair
2807 alternative as a compromise, in an effort to avoid disputes. The specific language is
included in Exhibit A. In summary, the Retrofit & Repair 280 alternative would:

1. Expressly authorize solar contractors to install, modify, maintain, and repair Batteries
that do not exceeds 280 kWhs as one component of a solar energy system.

2. Prohibit solar contractors from installing, connecting, modifying, maintaining, or
repairing Batteries with a rating that exceeds 280 kWh:s.

3. Create an exception to this 280 kWh threshold where necessary to protect existing
customer warranties.

4. Phase in the 280 kWh threshold to allow time for existing solar workers to become
certified electricians and for solar contractors to complete pending contracts, obtain
additional licenses, and hire certified electricians.

In discussions below, CALSSA explains this alternative further and details the adverse impacts
that CSLB’s originally proposed language will impose on C-46 solar contractors, their workers,
and solar customers. Given that the Retrofit & Repair 280 alternative would be as effective and
less burdensome than the current proposed regulation, the Board cannot proceed with the
CSLB’s originally proposed language.

1. Introduction
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CALSSA’s mission is to promote the widespread deployment of smart, local, clean energy
technologies, including solar panels and energy storage projects, while supporting a wide variety
of businesses that build a better energy future in urban and rural communities throughout the
state. Our member companies come from all segments of the solar industry. Member businesses
include contractors who hold a C-46 (Solar Contractor) license classification, some of whom also
hold C-10 (Electrical Contractor), A (General Engineering Contractor), or B (General Building
Contractor) classifications, and the manufacturers of solar and battery storage products that these
contractors install.

We are proud that solar contractors have been installing solar and storage systems safely in
California for over forty years—assisting the state in meeting its clean energy goals while
supporting small businesses and providing good quality jobs for our qualified installers. Investor-
owned utility companies, however, see our progress as a threat to their profits and have set out to
create roadblocks to halt the deployment of local solar and storage projects. This rulemaking is
one example.

There was no uncertainty over the authority of C-46 contractors to install batteries, or concern
over their ability to do so safely, before the utilities (including PG&E) claimed that C-46
contractors were not qualified to install batteries in 2018 and urged the CSLB to do something.
See letters attached as Exhibit D. The attack was then taken up by electricians unions, primarily
IBEW, who build and maintain the infrastructure of PG&E and other utilities, and who have
agreed to work with PG&E to “face the competitive challenges” to the utility “due to changing
energy policies and competition.” See https://ibew1245.com/wp-content/uploads/2021/11/2022-
2025-Physical-Agreement-FINAL.pdf.

It is no surprise then that five years later, hypothesized safety incidents have not materialized and
the CSLB cannot articulate a reason for restricting the scope of the solar contractor license aside
from the fact that utility interests have asked it to. See Initial Statement of Reasons (“ISR”), at 2
(Explaining under “Statement of the Problem” that “The Board has faced questions about the
appropriate specialty license classification(s) to install BESS as between C-10 and C-46 license
contractor classifications.”).

What has become clear is the harm that would be caused by the proposed restrictions. At the
June 16, 2022 Board meeting, Board members raised concerns regarding potential harms to
small businesses and their workforce and agreed to initiate this rulemaking with the
understanding that those concerns could be addressed during the rulemaking process. See June
16, 2022 Board Meeting Minutes. The staff report for that item likewise made clear that there
were two “unresolved issues” to address during the rulemaking process (1) contractual and
warranty provisions that conflict with regulations prohibiting maintaining or repairing Batteries,
and (2) the economic impact of the regulation. CSLB, “Battery Energy Storage Systems, CSLB
Staff Report” (June 3, 2022) at 15-16 (“These issues should be considered further through the
regulatory rulemaking process” and “the potential impact of regulatory action on the labor
workforce of C-10 and C-46 contractors will be a factor in any regulatory action taken on this
matter.”).
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Now is the time for the Board to consider these and other adverse impacts and correct course in
this rulemaking. CALSSA respectfully requests that the Board, with staff’s recommendation, (1)
decide not to proceed with this rulemaking, or (2) direct staff to change the proposed regulatory
language to adopt our alternative —two options that the Administrative Procedures Act expressly
allows. Gov. Code §§ 11346.8 (¢), 11347(a).

II. The Proposed Regulation Would Prohibit Maintenance, Repairs, and Retrofits, as
well as the Installation of Batteries Exceeding 80 kWhs.

Reading the CSLB’s rulemaking package and its assessment of impacts, one would imagine that
this rule simply prohibits solar contractors from installing Batteries with ratings greater than 80
kWhs and that other aspects of their trade are unaffected. This would be a mistake; and one that
undermines nearly all of the CSLB’s initial determinations. Because these issues are fundamental
to CALSSA’s objections to the proposed rule, we bring them to light in this section of our
comments.

CSLB’s proposed language amending 14 C.C.R. section 832.46 (Solar Contractor) would
prohibit solar contractors from maintaining or repairing Batteries of any size. Proposed
subsection (b) of the solar license classification provides that a solar contractor “shall not install,
connect, modify, maintain, or repair a battery energy storage system,” except as provided in
subsection (c). Proposed subsection (¢) then provides that a solar contractor “may install a
battery energy storage system” as incidental and supplemental if it does not exceed 80 kWhs.
Critically, subsection (c) does not provide that a solar contractor may “connect, modify,
maintain, or repair” those Batteries. Accordingly, under subdivision (b) they are prohibited from
doing so. Moreover, the proposed regulation makes no exception for maintaining or repairing
batteries that the solar contractor has already installed. CALSSA reserves the right to challenge
any such interpretation of the proposed rule, but given the proposed language, we must assume
the risk that it would prohibit maintenance and repair of any Batteries. Given the harm to
consumers alone, the Board must not move forward with any prohibition on maintenance and
repairs.

CSLB’s proposed regulatory language would also prohibit solar contractors from installing
batteries of any size to existing solar panels, projects that we refer to as retrofits. First it specifies
in subsection(b) that Batteries “shall not be considered part of a photovoltaic solar energy system
or required to install a photovoltaic solar energy system.” In other words, Batteries are not within
the scope of operations for the C-46 license. Subsection (¢) of the amendments, however,
provide that solar contractors “may install a battery energy storge system as ‘incidental and

supplemental’ to the installation of a photovoltaic solar energy system” if it does not exceed a
rating of 80 kWh.

In 2019 CSLB staff asserted in a few emails and correspondence that C-46 solar contractors may
install Batteries only at the same time they install solar panels because, in their view, batteries
were not part of a solar energy system and were not required for the installation of the system if
they were installed later. These statements, of course, were not binding on all C-46 contractors.
If they had been intended as formal interpretations they would have been illegal underground
regulations, void for failing to comply with the APA’s notice and comment rulemaking
requirements. Indeed, staff was well aware of this and their emails expressly provided that “This

4
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determination is not a formal declaratory decision under the comprehensive process in the
Administrative Procedures Act.” See Wendel Rosen letter to CSLB (Nov. 4, 2019) (legal counsel
for CALSSA attaching CSLB statements and detailing their legal and logical errors and how they
would result in voiding consumer warranties), submitted separately.

Nonetheless, it appears that the CSLB intends these proposed regulatory amendments to
similarly limit solar contractors to Battery installations that occur at the same time as PV panels
by providing that batteries are not required to install a solar energy system and may only be
installed as “incidental and supplemental work.” For instance, the ISR states that the proposed
regulation “would preclude a C-46 Solar Contractor from installing a standalone BESS that does
not also include installation of a PV system.” ISR at 12, see also id. at 14 (““C-46 contractors
should be permitted to install BESS in conjunction with the installation of PV systems, up to a
certain threshold” as out of classification work that is incidental and supplemental). CALSSA
reserves the right to challenge this interpretation of the proposed regulation, if the Board should
proceed with the originally proposed language.

Nonetheless, as the ISR has claimed that the proposed rule would preclude adding Batteries to
PV systems that were already in place, CALSSA is making the Board aware of the devastating
implications of such a prohibition.

III.  The Proposed Regulation Would Be Incredibly Harmful to Hundreds of Pure C-46
Contractors, as Well as Dual License Holders, Qualified Solar Workers, Consumers,
the Environment.

CSLB’s ISR suggests that the proposed regulation will have no negative impacts and great public
benefits. In a separately submitted comment letter, legal counsel for CALSSA detail how this is
wildly incorrect from a factual and legal perspective. See Shute, Mihaly & Weinberger Letter to
CSLB (Aug. 3, 2023). The numerous letters from solar contractors, experts, and consumers
attached to our letter likewise provide evidence of the catastrophe that will result if the Board
proceeds with the proposed rule.

CALSSA was also concerned with CLSB’s inaccurate and misleading economic impact report
included in the ISR. CALSSA requested a third-party expert, Beacon Economics LLP, to
conduct an economic impact assessment of the proposed rule. Beacon Economics is an
independent research and consulting firm that delivers objectively-based economic analysis.
Their report, Economic Impact Analysis of the CSLB’s Proposed Battery Energy Storage System
Rule (July 31, 2023) is attached as Exhibit E to this letter. Beacon Economics’ key findings
include the following:

1) The total business impact to pure C-46 contractors from the CSLB’s rule in 2024 will be
approximately $119.9M. This represents the value of prohibited projects that these 472
contactors would have otherwise installed in 2024 alone.

2) The Total Economic Impact to the statewide economy from the CSLB’s rule will be
roughly $86.9M in the year 2024 alone in the state of California.

3) The fiscal impact from the CSLB rule, in 2024, will be $13M in lost tax revenue to local,
state, and the federal government.
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4) 165 jobs will not be supported in 2024, that would have otherwise. This represents total
jobs lost in the in economy and does not include job shifts where solar workers would
lose their current jobs and eventually be reemployed elsewhere.

5) While demand for certified electricians is expected to grow 7% a year until 2030, the
number of certified electricians has decreased by roughly 6% over the last two years.

6) If pure C-46 contractors are eventually able to hire certified electricians, who have
significantly higher labor wages, they will have to raise their prices 4.1%, resulting in a
drop in demand of 7.4%.

7) 10.1M Ibs of CO? will be emitted in 2024, that would otherwise have not been.

8) Inregard to economic benefits, Beacon was not able to find any economic damage that
the CSLB’s rule would prevent.

These conclusions, and the testimony submitted by solar contractors in their letters, demonstrate
that affected contractors will not be able to easily comply with the proposed rule by obtaining a
C-10 and/or hiring certified electricians. Indeed they demonstrate that in most cases, this is not a
realistic possibility at all, given the shortage of certified electricians.

The testimony also shows that qualified and experienced solar workers cannot easily or quickly
become certified electricians, and many may not be able to do so at all. We provide an overview
of the convoluted state requirements for becoming a certified electrician below.

Requirements to Become a Certified Electrician:

To become a certified electrician (CE), there are essentially two different routes (from DIR
here):

1. be enrolled in a State-approved Electrician Trainee (ET) Program AND registered as an
ET with the State, or

2. be indentured in a State or Federal approved Electrical Apprenticeship Program.

Electrical Trainee

The basic pathway to becoming a CE via the ET pathway requires an individual to combine
schooling in a state approved school as well as accruing the necessary hours to become a CE
working under a certified electrician at a one-to-one ratio (from DIR website here). The
individual must register as an ET with the DIR. As part of this process, they need to pay $25 and
disclose the state approved school in which they are enrolled.

The ET cannot qualify to take the exam until they meet the minimum number of hours of on-the-
job experience under the direct supervision of CE (application for the exam is here).

To become a General Electrician, the ET must have 8,000 hours of experience which must

consist of work in two or more fields and, of which, the time counted towards that 8,000 hours
cannot exceed the a set number of hours in certain fields (this is all spelled out here):
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To become a Residential Electrician, the ET must have 4,800 hours of experience which must
consist of work in one or more fields and, of which, the time counted towards that 4,8000 hours
cannot exceed a set number of hours in certain fields.

The DIR also requires documentation of Social Security earnings from the employer obtained via
the SSA-7050 form from the Social Security Administration (SSA) to be submitted with the
application to take the exam. An important factor to keep in mind for contractors hoping to move
quicky to allow their ETs to take the CE exam is that SSA says to allow up to 120 days for them
to process the request.

Electrical Apprentice

Under this pathway, an individual enrolls in and completes an approved apprenticeship
program. More specifically, this requires (from DIR) “...successful completion of an
apprenticeship program approved by the California Apprenticeship Council, the federal Bureau
of Apprenticeship Training, or a state apprenticeship council authorized by the federal Bureau of
Apprenticeship Training to approve apprenticeship programs|[.]”

It is unclear what level of oversight is required of an apprentice by a CE. Title 8
Regulations of DAS section §296.3 “Employment of Electrician Trainees” says,

(a) An employer who employs an Electrician Trainee to perform work for which certification
would otherwise be required must ensure that the trainee is under the direct, on-site supervision
of a Certified Electrician who is responsible for supervising no more than one trainee, but who
also may be responsible for supervising registered apprentices. Registered apprentices are
not to be counted as uncertified persons for purposes of this ratio.

This appears to imply that the limit of one-to-one supervision of an apprentice to a CE is not
applicable. However, the Western Electrical Contractors Association (WECA) believes that one
apprentice can be overseen along with an ET by a CE. From their website:

Q. What is the supervision requirement under California's electrician certification law?

The required supervision ratio is one Certified Journeyman Electrician to one Electrician Trainee
and one Apprentice. This means a Certified Journeyman can supervise up to two uncertified
electricians at a time as long as the two workers consist of one Trainee and one Apprentice.

An apprentice must attach their certificate of completion of the apprenticeship program to
qualify for the exam, or, if they are still in their last year of their apprenticeship, they may apply
to take the exam so long as they submit a DAS1 form. They will not receive their CE card until
completion of the apprenticeship program however. If they are a first-time applicant, even if they
are an apprentice, they must submit their SSA earnings as documented above.

The Exam

After submitting the required paperwork, Division of Labor Standards Enforcement
(DLSE) needs to approve the request to take the exam, at which point the individual will receive
a notice. The individual must then schedule an exam within one year of receiving the notice or
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resubmit their application and requisite fees. If the individual fails the exam (which means a
score of less than 70%) they must wait 60 days before submitting their application for a retest
and pay $100. It is important to note that the pass rate is surprisingly low. As of January 2022,
we have the following statistics (From DIR website):

Exams authorized to date 211,362
Exams taken to date 140,598

Exams passed to date 76,659

Exams failed to date 63,939

More detailed data can be found here, which also shows that 69% of individuals taking the
Residential CE exam fall the retest and 44% taking the General CE exam fail the rest. It is also
instructive to see the scope of contents covered as well a sampling of the questions asked on the
General and Residential Electrician exam (here). It is mostly devoid of any information about
solar or energy storage systems.

Those at least, are the formal steps. In practice, the process can be even more frustrating. See,
e.g., Letter from Janine Cotter. CALSSA also heard from one of the largest residential solar
companies who has been trying to assist its workers to become certified electricians. They
reported that there is a lack of transparency at DIR and the process for reviewing electrician
certification applications is problematic. Employees of residential solar companies who meet the
eligibility criteria set forth in the code (8 CCR 291.1) are having great difficulty being certified.
Since 2021, this large company has had only had four employees issued certifications. Many of
the rejection letters are clearly overlooking the section of the regulation that allows for on-the-
job experience (the regs specify that successful completion of an apprenticeship program is not
the only pathway). It is their understanding that there are only two staffers at DIR who review
the applications and process. They are concerned that the CSLB proposed rulemaking addressing
(46 license holders will impede the ability to perform retrofit or repair work. While C46 can still
be used to install ESS under 80 kwh, as currently proposed only a C10 can perform retrofit or
repair work. They ask, if we cannot have employees certified as electricians, who will be able to
do this work?

IV.  The Retrofit & Repair 280 Alternative Would Avoid These Harms While Meeting
CSLB’s Objectives

The Retrofit & Repair 280 Alternative regulation would avoid the devastating harm that the
CSLB’s originally proposed language would cause, while still meeting the CSLB’s objectives.

A. The Alternative is straightforward and clear.

Unlike the proposed regulation, which includes many ambiguities, this Alternative is a
straightforward regulation that clearly articulates the permitted scope of the solar contractor’s
license as it relates to Battery storage. The Alternative would change the CSLB’s proposed
language for the Solar Contractor license classification in section 832.46. The Alternative would
keep the proposed definition of Batteries in section 810 and the proposed amendments to the C-
10 Electrical Contractor classification.
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B. The Alternative specifies that Batteries may be one component of a solar
energy system.

Subsection (b) of this alternative provides:

“For the purposes of this section, a battery energy storage system,
as defined in section 810, may be one component of a photovoltaic
solar energy system if the battery energy storage system does not
exceed a rating of 280 kilowatt-hours (kWh).”

The first provision of subsection (b) recognizes that Batteries are distinct device, but follows
well-established convention that they can be “one component” of a PV solar energy system. This
would allow C-46 solar contractors to install, modify, maintain, and repair Batteries within a 280
kWh threshold as one component of a solar energy system. Solar contractors would thus be able
to perform retrofits, installing Batteries within the 280 threshold to existing solar panels.

1. Specifying that Batteries may be one component of a solar energy
system is consistent with established usage and procedures in the solar
contractor industry.

Expressly including Batteries within the scope of the C-46 license classification, by specifying
that they may be one component of a PV solar energy system, is entirely consistent with
established usage and procedures in the solar industry, as the CSLB has long recognized. Solar
contractors have been installing energy storage systems as part of solar energy systems since the
inception of the C-46 classification. As the Board itself explained in its 2019 study of energy
storage systems, “[t]he C-46 Solar Contractor has been installing some form of ESS [energy
storage systems] in conjunction with a photovoltaic system for approximately 40 years.” CSLB,
Energy Storage Systems Report (March 2019) (emphasis added). With increased demand for
solar and storage projects, licensed solar contractors continue to be well-versed in battery
installations. In 2017, the Board conducted an occupational analysis “to identify the critical job
activities performed by [Board]-Licensed C-46 Solar Contractors.” CSLB, Occupational
Analysis Report, C-46 Solar Examination (August 2017) at 5 (emphasis added). “Photovoltaic
(PV) System Installation and Commissioning,” including the installation of “equipment used in
the generation and storage of electricity,” received the highest critical task score. /d. at 18
(emphasis added). Reflecting this assessment, 22 percent of the C-46 (Solar Contractor) license
exam covers battery storage and assesses a candidate’s knowledge in the installation of
photovoltaic systems “with energy storage (i.e., batteries),” among other tasks. The Contractors
State License Board License Examination Study Guide, Solar C-46 likewise lists “Install energy
storage systems (ESS)” as a key exam topic for the C-46 classification. Thus, as the Board has
repeatedly recognized, the “established usage and procedures” for the C-46 classification
includes installing batteries as part of solar energy storage systems.

This established usage and procedure is likewise reflected in the interconnection data. Since
2018 pure C-46 solar contractors (i.e. contractors holding a C-46, and no C-10, A, or B license)
have installed 3,406 projects with a Battery storage component. Not all of these were installed at
the same time as the PV solar panels either: 1,347 of these projects were retrofits, adding Battery
storage to existing PV solar panels.
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Thus CSLB’s C-46 exam materials, as well as project data, demonstrate that including Batteries
as one component of a solar energy system for the C-46 license classification is entirely
consistent with “established usage and procedures as found in the construction business” and for
which C-46 contractors are “qualified to engage,” under Business and Professions Code section
7059 (authorizing CSLB to classify contractors).

2. Specifying that Batteries may be one component of a solar energy
system is consistent with established law and code.

Specifying that Batteries may be one component of a PV solar energy system is also consistent
with established law and code. The California Electrical Code recognizes that a “Energy Storage
System,” which the CSLB refers to as BESS, is a component of a solar PV systems. Please refer
Exhibit F of this letter, which includes Figure 690.1(b) of the 2022 California Electrical Code, 24
C.C.R. Part 3, Article 690. As you can see, Article 690 of the Electrical Code address “Solar
Photovoltaic (PV) Systems.” Figure 690.1(b) is titled “Identification of PV System Components
in Common Configurations.” The bottom three of these configurations include a box for the
“Energy storage system” as one of these components.

CSLB’s ISR attempts to justify its originally proposed language establishing that Battery storage
“shall not be considered a part of”” a PV solar energy system by referencing outdated language in
California Electrical Code section 690.1. That section used to provide that a solar PV system
“may or may not be connected to separate energy storage systems such as batteries.” Tellingly,
that quote is no longer included in the most recent Electrical Code section 690.1.

California statutory laws likewise establish that solar energy systems include energy storage. For
instance, Civil Code section 801.5 defines “solar energy system” as “[a]ny solar collector or
other solar energy device whose primary purpose is to provide for the collection, storage, and
distribution of solar energy for space heating, space cooling, electric generation, or water
heating.” (Emphasis added.) Revenue & Taxation Code § 73(b)(1) similarly defines an “Active
solar energy system” as a “system that . . . uses solar devices, which are thermally isolated from
living space or any other area where the energy is used, to provide for the collection, storage, or
distribution of solar energy.” (Emphasis added.) Thus, the alternative is consistent with these
state laws that recognize that methods of storing solar energy, like batteries, are considered part
of a solar energy system.

3. There is no “Jurisdiction Creep” and multiple specialty licenses
include electrical work.

At the June 2022 Board meeting to initiate this rulemaking, representatives of IBEW and NECA
complained that allowing C-46 solar contractors to install Batteries as part of their in-license
work (rather than out-of-license, incidental and supplemental work) constitutes “jurisdiction
creep.” June 16, 2022 Board Meeting Minutes. Yet as discussed above, solar contractors have
long performed Battery work as a core part of their scope of work.

In fact, this established practice and the regulatory history of the C-46 license demonstrate that
Battery storage is already included within the C-46 classification. See Wendel Rosen letter to
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Registrar of Contractors at 3-4. The fact that battery technology may be different today is
immaterial. In adopting the most recent amendments to the C-46 classification, the CSLB
statement of reasons explained that they “would simply refer to thermal and photovoltaic solar
energy systems to allow for new innovations that would also meet this definition.” Id.

Even the Subject Matter Experts (SME) that the CSLB consulted with for this rulemaking in
May 2022 told the CSLB that Batteries are already included within the C-46 license
classification. See May, 4 2022 SME meeting notes, attached to this letter as Exhibit G (noting
that one SME “said that the C-46 can install ‘systems,’ those include a battery, esp. if it’s off-
grid” and a second SME said “he thinks it’s already in the C-46 definition”).

Further, the C-46 solar contractor license has always been a multi-craft trade, and one that
includes electrical work, as the CSLB license exam materials clearly indicate. Multiple other
specialty license also include electrical work, such as the C-20 HVAC contractor. Overlapping
electrical work between the C-10 electrical contractor license and other specialty license has
obviously not been a concern of the CSLB’s.

Regardless, expressly including Battery storage within the C-46 license classification is more
than justified here to avoid the harms to solar businesses and consumers that would otherwise
occur from the CSLB’s originally proposed language that prohibits retrofits, maintenance and
repair. “Jurisdiction creep,” if even such a thing were at issue here, is not a sufficient reason to
ignore these business and consumer protection concerns.

C. The Alternative sets a 280 kWh threshold for Batteries within the Scope of
the C-46 license

The second provision in subsection (b) of the Alternative specifies that Batteries may be one
component of a PV solar energy system “if the battery energy storage system does not exceed a
rating of 280 kilowatt-hours (kWh).” It thus limits the size of Batteries within the Solar
Contractor license to well below the 1 megawatt-hour (1,000 kWh) threshold for utility and
utility-scale systems. See, for example, U.S. Energy Information Administration, (July 2019),
U.S. utility-scale battery storage capacity to grow substantially by 2023 (“Utility-scale battery
storage units (units of one megawatt (MW) or greater power capacity) are a newer electric power
resource, and their use has been growing in recent years.”).

1. The 280 kWh threshold does not raise any safety concerns.

CSLB’s originally proposed language sets a 80 kWh threshold for the C-46 license. We agree
with the CSLB that “there is no evidence of consumer harm caused by [the C-46] contractor
classification installing BESS up to and including this threshold.” ISR at 14. But the same can be
said of this Alternative’s 280 kWh threshold. See CALSSA letter to CSLB (Nov. 24, 2021), Exh.
A at 6-8 (critiquing Labor Center’s safety claims). We also agree that any claimed risks would
come from product defects “and not the contractor’s installation,” do not increase when
assembling multiple Batteries together, and that there are sufficient third-party protections in
place to limit possible harm. ISR at 14. But again, this same rationale applies to a 280 kWh
threshold.
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Numerous authorities in this field have informed the board that they have no concern with solar
contractors installing batteries for even larger applications. In a November 30, 2021 letter to the
Board, the Chair of the California Energy Commission, which recently set building code
mandates for solar and storage on new commercial and multi-family buildings, stated that “C-46
solar contracts have consistently delivered safe installations” and urged the Board to consider
that implementing the new solar and storage building standards “will be dependent on well-
trained and skilled contractors with demonstrated experience in installing these combined
systems.” Tesla, which produces the 232 kWh PowerPack battery, likewise previously wrote to
the Board stating, “As you know, C-46 license holders can and have installed solar and energy
storage systems for decades. As a manufacturer and installer that is active in California, our
company has worked with C-46 contractors for years and found no lack of knowledge, skill or
training needed to properly install our energy products.”

2. The CSLB’s proposed 80 kWh threshold is not necessary: solar
contractors are trained for and experienced in larger Batteries.

In the ISR the CSLB attempts to justify its originally proposed 80 kWh threshold by vaguely
suggesting that C-46 solar contractors are not qualified to install larger BESS, which are “more
appropriate for C-10 Electrical Contractors. The ISR primarily relies on the June 2022 BESS
Staff Report, which attempts to justify an 80 kWh threshold by claiming that these larger
batteries would more typically tie into a “three-phase” electrical system. It claims that, in the
view of the consultants, connecting to a three-phase system “would fall outside of the C-46
classification because it involves knowledge and skill of a more complex electrical system” and
would “typically exceed the knowledge and skill of a C-46 contractor.” In reality, C-46 solar
contractors have experience safely interconnecting BESS to three-phase systems. C-46
contractors also have experience connecting PV solar panels to three-phase systems, the
knowledge of which carries over to BESS. See Stakeholder Letters.

Even the Report’s consultants contradict themselves on this point. The Report earlier notes that
the consultants agreed with CALSSA’s statement that batteries do not present higher risk of main
service panel overloads than solar systems alone and that “[t]he formulas for wire sizing and
breaker sizing are the same.” The consultants agreed that “the electrical theory does not change”
depending on what is connecting to the panels. Report, p. 8. Not only have solar contractors been
connecting batteries to three-phase systems without incidents as discussed above, they connect
PV solar systems alone to three-phase systems on a daily basis—all without incident. It would
thus be arbitrary to prohibit solar contractors from tying batteries to three-phase systems when
solar contractors routinely and safely tie solar panels to these same three-phase systems.

C-46 solar contractors routinely install PV solar panels on commercial, multi-family, and large
residential buildings with three-phase electrical systems and they apply this same knowledge and
skill when installing BESS. The C-46 License Exam Study Guide thus includes the following
electrical resources in their entirety (in addition to references specific to solar and storage

installations):

. California Electrical Code

. California Building Code

. NEC Analysis of Changes

. Ugly’s Electrical References
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. State of California General Industry and Electrical Safety Orders
. State of California Construction and Electrical Safety Orders

The June BESS Report acknowledged that C-46 contractors are required to know the portions of
the California Electrical Code that relate to solar PV systems and the devices that connect to
them, including BESS. Both the California Building Code and the California Electrical Code
include three-phase requirements. If solar contractors know these electrical requirements for PV
systems that tie into three-phase systems, they know them for BESS as well.

Additionally, the report states that “the C-10 license examination contains extensive questions on
the tools, methods, and procedures to test for voltage, current, resistance, phase rotation, and
polarity, the methods for calculating electrical loads, voltages, and currents (e.g., Ohm's Law),
protection devices (e.g., overcurrent, overload, fault current, GFCI, GFEP, and shunt-trip
devices) for circuits,” implying that these topics are the exclusive expertise of C-10 license
holders. In reality, C-46 license holders have knowledge of the topics in the list as well because
that knowledge is needed regardless of whether the system is single-phase or three-phase. These
topics are all covered with the study guide resources for the C-46 examination. See “Contractor’s
State License Board License Examination Study Guide (Solar C-46),” available at
https://www.cslb.ca.gov/Resources/StudyGuides/C46StudyGuide.pdf.

Lastly, 80 kWh is not a proxy for three-phase systems and the threshold is thus irrational on that
basis alone. Many single-phase systems are larger than 80 kWh and many three-phase systems
are smaller than 80 kWh. There is no building code or standard that dictates that a commercial
site has to utilize a three-phase service. Residential and commercial have no bearing on utility
service size or type aside from a minimum power capacity.

3. The 280 kWh Threshold is also reflected in the Fire Code.

In the ISR, the CSLB references the thresholds in California Fire Code section 1206.11 and
California Residential Code Section R327.5, which is where the proposed 80 kWh threshold
derives from. Yet the more appropriate number from those tables would be the total maximum
threshold of 280 kWh for a single residence. The Office of the State Fire Marshal recently issued
a code interpretation confirming that “[t]lhe maximum energy rating permitted by this section is
280 kWh if all four location types are utilized.” Code Interpretation 21-011 (March 30, 2022).
See also Brandon Carlson Letter.!

I At the California Building Standards Commission's meeting on June 27-29, 2023, the
Commission approved new ESS capacity limits for the California Residential Code, effective
July 1, 2024. The new capacity limit for the property is 600 kWh. The total capacity limit for
ESS installed in an attached garage and on exterior walls of the garage or dwelling is 280kWh.
The Commission also approved similar language for the sections of the Fire Code that pertain to
Group R-3/R-4 occupancies. See https://www.dgs.ca.gov/BSC/Rulemaking/2022-Intervening-
Cycle/Commission-Mtgs-List-v2/2023-06-27-CommMtg
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D. The Alternative Expressly Allows for Retrofits, grandfathers in retrofits to
existing system, and phases in the 280 kWh limit.

The final provisions of the Alternative are designed to:

> provide for a clear regulation that is easily understood by expressly allowing for retrofits in
subsection (c).

> grandfather in Battery work on solar energy systems that a solar contractor installed prior to a
date certain (roughly the effective date of the new regulation) to protect customer warranties and
allow contractors to honor them.

> Phase in the 280 kWh threshold to allow contractors time to complete pending Battery
contracts, adjust business practices, obtain a C-10 license classification, find, hire and train
certified electricians. And, most critically, it allows time for solar workers to try to become a
certified electrician. The four years phase in is based on the 8,000 hours required to become a
general certified electrician

V. Conclusion

CALSSA objects to the CSLB’s originally proposed language to amend Section 832.46, Article
3, Division 8, Title 16 of the California Code of Regulations. We request that the Board select
the option of cancelling this rulemaking, or, if it wishes to proceed, to adopt the alternative
regulatory language proposed by CALSSA in Exhibit A of this letter.

Sincerely,

Bernadette Del Chiaro
Executive Director
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CALIFORNIA SOLAR AND STORAGE ASSOCIATION

PROPOSED RETROFIT & REPAIR 280

ALTERNATIVE LANGUAGE (Clean)

California Code of Regulations (CCR) Title 16, Division 8

Legend: Added text is indicated with an underline. Deleted text is indicated by strikeout.

Amend Section 810, Article 1, Division 8, Title 16, CCR, as follows:

§ 810. Definitions

(a) For purposes of this division, “battery energy storage system” means one or more
devices, assembled together, capable of storing enerqgy in order to supply electrical energy
at a future time.

(b) For the purposes of this ehapterdivision, “Board” means the Contractors State License
Board and “Code,” unless otherwise defined, means the Business and Professions Code.

Note: Authority cited: Section 7008, Business and Professions Code. Reference:
Section 7008, Business and Professions Code.

Amend Section 832.10, Article 3, Division 8, Title 16, CCR, as follows:

§ 832.10. Class C-10 -Electrical Contractor

An electrical contractor places, installs, erects or connects any electrical wires, fixtures,
appliances, apparatus, raceways, conduits, battery energy storage systems, solar
photovoltaic solar energy systems eels-or any part thereof, which generate, transmit,
transform or utilize electrical energy in any form or for any purpose.

Note: Authority cited: Sections 7008 and 7059, Business and Professions Code. Reference: Sections
7058 and 7059, Business and Professions Code.

RETROFIT & REPAIR 280 ALTERNATIVE
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Amend Section 832.46, Article 3, Division 8, Title 16, CCR, as follows:
§ 832.46. Class C-46 - Solar Contractor

(a) A solar contractor installs, modifies, maintains, and repairs thermal and photovoltaic
solar energy systems. A licensee classified in this section shall not undertake or perform
building or construction trades, crafts, or skills, except when required to install a thermal or
photovoltaic solar energy system.

(b) For the purposes of this section, a battery energy storage system, as defined in section
810, may be one component of a photovoltaic solar energy system if the battery enerqgy
storage system does not exceed a rating of 280 kilowatt-hours (kWh).

(c) A solar contractor shall not install, connect, modify, maintain, or repair a battery energy
storage system if the battery energy storage system exceeds a rating of 280 k\Wh, except
as provided in subsection (d). A solar contractor may install a battery energy storage
system as one component of a photovoltaic solar energy system, whether installed as a
modification to an existing photovoltaic solar energy system, or installed at the same time
as the other components of the photovoltaic solar energy system.

(d) A solar contractor may install, connect, modify, maintain, and repair a battery energy
storage system of any size as one component of a solar energy system that the contractor
installed prior to January 1, 2024. The 280 kWh threshold in subsections (b) and (c) shall
become effective on January 1, 2028. Until that time, a solar contractor may install, connect,
modify, maintain, and repair a battery energy storage system of any size as one component
of a solar energy system.

Note: Authority cited: Sections 7008 and 7059, Business and Professions Code. Reference: Sections
7058 and 7059, Business and Professions Code.
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CALIFORNIA SOLAR AND STORAGE ASSOCIATION

PROPOSED RETROFIT & REPAIR 280

ALTERNATIVE LANGUAGE (Redline)

California Code of Regulations (CCR) Title 16, Division 8

Legend: Added text is indicated with an underline. Deleted text is indicated by strikeout.

Amend Section 810, Article 1, Division 8, Title 16, CCR, as follows:

§ 810. Definitions

(a) For purposes of this division, “battery energy storage system” means one or more
devices, assembled together, capable of storing enerqgy in order to supply electrical energy
at a future time.

(b) For the purposes of this ehapterdivision, “Board” means the Contractors State License
Board and “Code,” unless otherwise defined, means the Business and Professions Code.

Note: Authority cited: Section 7008, Business and Professions Code. Reference:
Section 7008, Business and Professions Code.

Amend Section 832.10, Article 3, Division 8, Title 16, CCR, as follows:

§ 832.10. Class C-10 -Electrical Contractor

An electrical contractor places, installs, erects or connects any electrical wires, fixtures,
appliances, apparatus, raceways, conduits, battery energy storage systems, solar
photovoltaic solar energy systems eels-or any part thereof, which generate, transmit,
transform or utilize electrical energy in any form or for any purpose.

Note: Authority cited: Sections 7008 and 7059, Business and Professions Code. Reference: Sections
7058 and 7059, Business and Professions Code.
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Amend Section 832.46, Article 3, Division 8, Title 16, CCR, as follows:
§ 832.46. Class C-46 - Solar Contractor

(a) A solar contractor installs, modifies, maintains, and repairs thermal and photovoltaic
solar energy systems. A licensee classified in this section shall not undertake or perform
building or construction trades, crafts, or skills, except when required to install a thermal or
photovoltaic solar energy system.

(b) For the purposes of this section, a battery energy storage system, as defined in section
810, may be one component of a photovoltaic solar energy system if the battery energy
storage system does not exceed a rating of 280 kilowatt-hours (kWh).

(c) A solar contractor shall not install, connect, modify, maintain, or repair a battery energy
storage system if the battery energy storage system exceeds a rating of 280 kWh, except
as provided in subsection (d). A solar contractor may install a battery energy storage
system as one component of a photovoltaic solar energy system, whether installed as a
modification to an existing photovoltaic solar energy system, or installed at the same time
as the other components of the photovoltaic solar energy system.

(d) A solar contractor may install, connect, modify, maintain, and repair a battery energy
storage system of any size as one component of a solar energy system that the contractor
installed prior to January 1, 2024. The 280 kWh threshold in subsections (b) and (c) shall
become effective on January 1, 2028. Until that time, a solar contractor may install, connect,
modify, maintain, and repair a battery energy storage system of any size as one component
of a solar energy system.

Note: Authority cited: Sections 7008 and 7059, Business and Professions Code. Reference: Sections
7058 and 7059, Business and Professions Code.
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42



Exhibit B



Solar Contractor, Expert, and
Consumer Comment Letters
to the CSLB for Battery Energy

Storage Systems Rulemaking



Anita Bradbury Comment Letter



August 2, 2023

Via Electronic Mail Only

Diana Godines

Contractors State License Board
9821 Business Park Drive
Sacramento, CA 95827

E-Mail: Diana.godines@cslb.ca.gov

Bernadette Del Chiaro

Executive Director

California Solar & Storage Association
1107 9t Street, Suite 820

Sacramento, CA 95814

E-Mail: bernadette(@calssa.org

Re: Comments on the Contractors State License Board’s Proposed
Rulemaking Concerning Battery Energy Storage Systems

Dear Ms. Godines:

[ am writing to provide comments on the Contractors State License Board’s
(Board) proposed rulemaking concerning Battery Energy Storage Systems (BESS). This
rule—which would prevent solar contractors with only a C-46 license from installing
BESS over 80 kWh, retrofitting existing PV systems to add BESS, or doing repair and
maintenance work on past BESS installations—will have a devastating impact on C-46
license holders and small solar businesses like mine.

I helped found Simply Solar in 2013 as a way to change the solar industry and
make renewable energy reliable, accessible, and easy for all. Our vision was simple: to
deliver every part of the process from sales to installation to service with integrity and
accountability. Our service areas cover most of southern California, including Los
Angeles, San Diego, Santa Barbara, Orange, Imperial, Riverside, San Bernardino, and
Ventura Counties. I installed my first storage system about eight years ago and have been
on the front lines of storage systems ever since. Although my company is fairly small
in staff, we are something like the 4th largest volume Enphase battery installer in San
Bernardino, Riverside, and Orange counties.

Simply Solar LLC | 1-844-SUN-EASY | www.SimplySolarSoCal.com | CSLB# 990055
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I strongly oppose the Board’s proposed rule, which will have a significant
negative economic impact on my business. The Net Metering 3.0 (NEM3) change in
solar billing didn't really phase me because about 50% of my customers were already
including storage in their projects over a year ago, and that number has only been
increasing. However, if my company is no longer allowed to retrofit BESS or two do any
maintenance work on batteries we install along with solar systems, this will significantly
erode our ability to capitalize on this increasing demand for battery. One of our four
commitments to quality at Simply Solar is based on monitoring and the reassurance that
we will watch over our customers’ systems for years after it is installed. The Board’s rule
would completely undercut our ability to do this.

The Board’s proposed prohibition on C-46 installations above 80kWh will also
significantly hurt our business. We are working on partnerships to serve our numerous
small to mid-size commercial clients whose batteries typically fall in the 100-200kWh
range—none of which will be possible if the rule goes into effect. And there is absolutely
no safety- or expertise-based justification for this rule. Most C-10's I know don't know
anything about DC circuits, transfer switches, or managing backup loads and don't want
to learn. Many don't even understand 3 phase switch gear even without storage! And
somehow they are more qualified to install storage than me? This makes no sense.

Aside from this affecting my business, this one cuts me personally. As a woman
who has dedicated her life to construction, I have encountered countless situations where
another person or entity has tried to invalidate my credentials. When I sat for my C-46
licensing exam, I was the only woman in attendance. The security guard thought I was
not in the right room and insisted I was mistaken when I told him I was there for my
licensing exam. I passed both my law and trade exams on my first try, when licensed C-
10's I know had to retake and retake the C-46 trade test. I have been doing safe, high
quality installations for nearly a decade without incident and am now told that [ am no
longer qualified to do that work.

Conclusion

Put simply, this rule is insulting, economically harmful, and unjustified. I urge the
Board to withdraw this rule before these devastating impacts become a reality.

Simply Solar LLC | 1-844-SUN-EASY | www.SimplySolarSoCal.com | CSLB# 990055
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Very truly yours,

SIMPLY SOLAR

Anita Bradbury
Founder and CEO

1672537.1

Simply Solar LLC | 1-844-SUN-EASY | www.SimplySolarSoCal.com | CSLB# 990055
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Comment Individual: Carlson, Brandon

Diana Godines

Contractors State License Board
9821 Business Park Drive
Sacramento, CA 95827

E-Mail: Diana.godines@cslb.ca.gov

Comments on Rulemaking Concerning Battery Enerqy Storage Systems

Dear Ms. Godines,

First and foremost, | would like to thank the board for their time as | recognize that your review
and decision making is no small task. | also recognize that you’ve heard at length from individuals
on both sides of the discussion that have something to gain and to lose. I'd like to open with the
admission that with nearly 25 years in the solar and energy storage industry, | have nothing to
profit from how this language turns out. My goal is to provide industry concerns and potential
solutions.

My Proficiency in this subject matter

| am a Principal Applications Engineer for a manufacturer. My main task in this role is to train
qualified individuals to ensure that they reach a level of competency when installing solar energy
equipment. Whether they are a contractor, an architect, an engineer, a foreman, or an installer.
I am a C-10 Licensed contractor specializing in solar and energy storage, and hold an
International Code Council (ICC) certification as both an E1 Residential Electrical Inspector and
an E2 Electrical Commercial Inspector. | have personally designed and managed installation of
more than 40 megawatts worth of residential solar and energy storage systems over the years
and consulted for energy storage manufacturers regarding installation of their product. | spend
much of my time volunteering for electrical industry organizations and governmental bodies on
energy storage installation and safety. This would include, but not limited to:

International Renewable Energy Council (IREC), Technical Advisor EMPOWER
UL Solutions, Technical Panel UL1741,
Sustainable Energy Action Committee (SEAC),
0 SEAC Group Focus: Qualified Professionals,
0 SEAC Group Focus: Energy Storage,
International Association of Electrical Inspectors (IAEI),
California Energy Commission (CEC),
0 CEC Focus: Energy Storage,

Additionally, | have provided guidance over the years with much of the language included within
the I-codes, that are then adopted into the California versions.

Lastly, although | work with the organizations that | have mentioned above, the opinions that |

share here are solely mine and do not necessarily reflect the opinions and beliefs of these
wonderful organizations.
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What's at risk and the problem with the current drafted language

As an industry, the solar and energy storage stakeholders need a continued path that brings as
many into the trade as possible if California is going to achieve its electrification, EV infrastructure,
and green goals. With these types of trade jobs already suffering low numbers in recruitment, the
industry needs as many passionate individuals as possible. | am concerned about what will result
from constricting the field of licensed contractors who are experienced and competent installers
to do this work.

Due to my years in the industry and the networking that comes with it, | have access to something
few others have, and that is access to the conversations of most entities within California’s vast
energy storage landscape. It gives me the opportunity to hear from all types of stakeholders,
whether they be installer, manufacturer, first responder, utility, or Authority Having Jurisdiction
(AHJ). This is what many of them are saying,

* Energy Storage is becoming more and more commonplace.

* “Electrification” is adding to demand of energy storage installations and will continue to do
SO.

* Qualified Individuals need to be competent in energy storage installations.

| have heard absolutely no conversations about contractor license type being an issue. Not from
building departments, fire representatives, utility upper management, manufacturers, or codes
and standards groups. The only time | hear this concern discussed is from unions, electricians,
and contractors.

The current edited language for the § 832.46. Class C-46 Solar Contractor is problematic. The
language as drafted creates several gray areas, unknowns, and obstacles. After discussing it at
length with industry colleagues, these were some of the more immediate concerns:

1. Why would Battery Energy Storage Systems (BESS) only be allowed to be installed
during the initial solar installation?

a. This is read as an arbitrary obstacle, rather than a solution to an unqualified
personnel problem. Why would a contractor be deemed qualified at first, but
not at a later date after further experience?

b. Additionally, not allowing BESS to be installed after the initial solar installation
could cause multiple problems. For example, the contractor who did the original
solar installation may be the most competent to install BESS to that same system.
However, by the CSLB proposed language, if a client doesn’t have the money up
front, they won’t be able to get the batteries later by the same contractor, resulting
in forcing a client to utilize two separate contractors of record for the same solar
energy system. In this case, who holds liability if the addition to the energy storage
devices results in a non-functioning system?

2. If a leased energy storage system is installed by a C-46 contractor, by the CSLB
proposed language, it appears that the energy storage system cannot be serviced
by the original contractor who owns the system.

a. How then is maintenance supposed to be performed?
b. Why would the C-46 contractor now be required to hire another contractor to
service the very system that it owns and installed?

51



Comment Individual: Carlson, Brandon

3. Does the contractor’s warranty vanish if that contractor is no longer allowed to
service the equipment already installed?

a.

| expect there to be problems and disputes as it appears that C-46 contractors will
not be able to adhere to these warranties by government intervention.

4. Do the C-46 restrictions apply to software updates and programming?

a.

Software update and reprogramming is sometimes required for energy storage
systems, but by the CSLB proposed language, it appears that these services may
not be able to be performed by a C-46 contractor who originally installed the
system. Additionally, | do not know of many third-party contractors, in this case,
C-10, that can send an electrician at short notice to re-program a multi-mode
inverter that has gone down in the middle of the night and do it for low cost. This
is something that should be handled under the system warranty and after by the
original contractor.

5. In rural areas there are few C-10 contractors that specialize in residential energy
storage. Who picks up the slack on BESS repair and equipment replacement?

a.

I have worked with quite a few warrantied energy storage systems that are installed
in areas with no electrical contractors within an hour drive. BESS were designed
for and popularly utilized for off-grid and energy backup situations and has been
since the start of the C-46 license. Many of these are large systems that exceed
an 80-kWh rating. The most common reason for these systems to be installed has
always been due to poor grid reliance or availability in remote locations. In many
cases, C-46 contractors are willing to serve these rural areas, because off-grid
solar and battery systems, and solar thermal have always been part of those
communities. C-10 contractors typically work in more densely populated towns,
so it may be tougher to locate one when your community’s population is under 500.
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Recommendation #1:

Don’t make any modification to the current language and process. If safety is the concern, the
drafted language won’t address this. There is no efficient way to tell that a C-10 electrical
contractor or their staff has any training in energy storage systems, or that a C-46 contractor
hasn’'t been installing energy storage systems with their solar systems for 15+ years after
receiving safety training from a manufacturer on their products.

Definitions commonly used for what constitutes as a “qualified person” are as follows:

* National Fire Protection Association (NFPA(R)) 70(R) defines a qualified person as
“one who has skills and knowledge related to the construction and operation of the
electrical equipment and installations and has received safety training to recognize
and avoid the hazards involved.”

* NFPA 70E(R) Standard for Electrical Safety in the Workplace(R) defines a qualified
person as “one who has demonstrated skills and knowledge related to the construction
and operation of electrical equipment and installations and has received safety training
to identify the hazards and reduce the associated risk.”

* Occupational Safety and Health Administration (OSHA) regulations define qualified to
mean “one who, by possession of a recognized degree, certificate, or professional
standing, or who by extensive knowledge, training, and experience, has successfully
demonstrated [an] ability to solve or resolve problems relating to the subject matter,
the work, or the project.”

Therefore, in the eyes of the code and OSHA, if a C-46 contractor can demonstrate that they have
skills, knowledge, and received safety training to identify the hazards and reduce the associated
risk related to the energy storage equipment, they should be allowed to install and maintain said
equipment. The same goes for a C-10 contractor.

For further reading on this matter, | would like to suggest a the SEAC Document: “Qualified
Persons Guidance Document” Abstract: this guidance document on Qualified Persons and
Renewable Energy Systems discusses concepts and terminology from applicable codes and
standards, including the National Electrical Code, the NPFA 70E(R) Standard for Electrical Safety
in the Workplace(R), Occupational Safety and Health Administration regulations, and other
resources.

53



Comment Individual: Carlson, Brandon

Recommendation #2:

If a limitation based on a system size or type of installation is the only option, have the limitation
be simple to track by an AHJ, where the type of electrical infrastructure being interconnected to
typically changes, and already mentioned within the code. For example, energy storage systems
installed under the California Residential Code (CRC), rather than defaulting to the California Fire
Code.

CRC R328.5 states, “ESS installations exceeding the permitted individual” (individual battery units
over 20kWh) “or aggregate ratings” (System Size of 280kWh*) “shall be installed in accordance
with Section 1207 of the California Fire Code.”

*Aggregate ratings calculated from “Code Interpretation 21-004” published by the Office of the
State Fire Marshall on December 1, 2021.

Additionally, the current drafted language must address the remaining issues raised regarding
previously installed systems under the C-46 classification. A recommended fix for this part would
be the following modification to the drafted language:

(b) ... Except as provided in subdivision (c) and (d), a licensee classified in this section
shall not install, connect, modify, maintain, or repair a battery energy storage system.

(d) For the purpose of this section, a battery energy storage system, as defined in
section 810, may be installed, connected, modified, maintained, or repaired

provided that the licensee was the original installer of the photovoltaic solar energy
or battery storage system.

Thank you for your time and patience in this matter.

Brandon Carlson
Principal Applications Engineer | C10 Electrical Contractor
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Energy Systoms

809 University Avenue, Los Gatos, CA 95032
408-883-7000 www.cinnamon.energy

August 1, 2023

Diana Godines

Contractors State License Board
9821 Business Park Drive
Sacramento, CA 95827

Diana.godines@ecslb.ca.qov

Bernadette Del Chiaro

Executive Director

California Solar & Storage Association
1107 9" Street, Suite 820
Sacramento, CA 95814

E-Mail: bernadette@calssa.org

RE: COMMENTS ON PROPOSED RULEMAKING CONCERNING BATTERY ENERGY
STORAGE SYSTEMS

Dear Ms, Godines,

| am writing to urge the Contractor State License Board (CSLB) to maodify its proposed
regulations concerning battery energy storage systems. | have C-46, C-10 and B
licenses, and am the CEQ of Cinnamon Energy Systems, | have been installing solar,
storage and electrical systems in California sinee 2001. As currently drafted, the
proposed regulations would harm my business, harm consumers, and hinder the growth
of energy storage in California.

As you may know, the majority of commercial and industrial (C&l) customers use
inverters from SolarEdge, Enphase and SMA. At the present lime, none of these
inverter companies have battery storage systems for the C&l market. Effectively, the
C&| market for Energy Storage Systems (ESS) has been limited by product
availability from major inverter manufacturers — not demand. This has supressed the
number of C&l ESS installations that my company and other solar companies could
have been doing over the last few vears.

Every single one of the commercial customers for whom we installed solar systems aver
the past decade is interested in adding an ESS. Moreover, these customers are now
even more motivated to Install an ESS because of frequent blackouts. The energy
requirements to power their entire facility during a multi-hour blackaul is almost always
greater than the 80 kwh limit proposed by the CSLB.

There is obvious pent up demand for C&I ESS. These ESS are coming to the market
within the next few years, The CSLB should not limit the workforce Just prior to the
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Eneialy Sysians

809 University Avanue, Los Gatos, CA 55032
408-883-7000 www.cinnamon.enargy

increase in ESS installations — especially since these systems are required to keep both
small and large businesses running in the face of an Increasingly unreliable grid.

C-46 solar contractors with the proper manufacturer certifications are well-gualified to
install ESS systems. We have tried in vain to hire certified electricians with
manufacturer inverter and ESS training in our territory of Silicon Valley. For all intents
and purposes, these ESS-trained certified electricians simply do not exist. Limiting this
workforce to certified electricians will simply result in a further drop of C&| installations —
instead of the growth that our state so desperately needs,

Thank you for considering these comments.

e )

Very trul},; yours, -
- "--/

.-"'..

£ i

&> , zela—"

Barry Cinnamon
CEO
Cinnamon Energy Sysiems

IBTIGNT 3
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Guy De Primo Comment Letter



July 28, 2023

Diana Godines

Contractors State License Board
9821 Business Park Drive
Sacramento, CA 95827
Diana.godines@cslb.ca.gov

RE: COMMENTS ON PROPOSED RULEMAKING CONCERNING BATTERY ENERGY STORAGE
SYSTEMS

Dear Ms. Godines,

| am writing in opposition to the Contractor State License Board (CSLB) proposal concerning
home battery systems.

When redoing my roof three years ago, | had a Sunpower solar system installed on my roof as
my contribution to fighting global warming. When it is time to replace my aging car, | will very

likely go electric and add a battery system to my solar setup.

The CSLB does important work protecting consumers and maintaining contractor standards.
Unfortunately, this proposal will harm rather than help consumers.

The proposal would put most solar users like me in an impossible situation. The regulations
could force consumers to hire a different contractor than the one who did the original work to
either add or service a battery at my home. In most cases, this will void our warranties.

In addition, these rules would reduce the number of solar contractors available to install or
service a solar battery. This would limit choices for consumers and drive up the cost of getting
solar and/or a battery.

Thank you for considering my views.

Sincerely,

oy I Prams

Guy De Primo, San Francisco
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July 28, 2023

Diana Godines

Contractors State License Board
9821 Business Park Drive
Sacramento, CA 95827
Diana.godines@cslb.ca.gov

RE: COMMENTS ON PROPOSED RULEMAKING CONCERNING BATTERY ENERGY
STORAGE SYSTEMS

Dear Ms. Godines,

| am writing in opposition to the Contractor State License Board (CSLB) proposal concerning
home battery systems.

We have had solar panels on our home since 2009 and upgraded our system to double the
energy producing capacity in 2016, when we bought our first EV. At the time home batteries
were not yet widely available for residential properties, and to be honest they were not tested
enough for us to feel comfortable with installing them anyway. But 7 years have passed, and
home battery systems are both effective and safe. We are ready to add batterie storage to our
home energy system and have been interviewing potential suppliers over the past couple
months. All the vendors we have interviewed are licensed and are highly recommended as
providers of both solar systems and batteries. | fear this pending rule could prevent us from
adding this additional energy saving feature to our home. We are conscientious about energy
conservation and about lowering our carbon footprint. Home batteries are the next step in our
goal to make our home totally green. | urge you to vote no on this proposal.

The CSLB does important work protecting consumers and maintaining contractor standards.
Unfortunately, this proposal will harm rather than help consumers.

The proposal would put most solar users like me in an impossible situation. The regulations
could force consumers to hire a different contractor than the one who did the original work to
either add or service a battery at my home. In most cases, this will void our warranties.

In addition, these rules would reduce the number of solar contractors available to install or
service a solar battery. This would limit choices for consumers and drive up the cost of getting
solar and/or a battery.

Thank you for considering my views.

Sincerely,
Yvonne Elkin

San Diego, CA
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July 28, 2023

Diana Godines

Contractors State License Board
9821 Business Park Drive
Sacramento, CA 95827
Diana.godines@cslb.ca.gov

RE: COMMENTS ON PROPOSED RULEMAKING CONCERNING BATTERY ENERGY STORAGE SYSTEMS
Dear Ms. Godines,

| am writing in opposition to the Contractor State License Board (CSLB) proposal concerning home
battery systems.

We installed solar panels in 2015, but found that, because they only produced power during the day, we
did not achieve the savings we had anticipated. In 2020, we used our original installer to add 3 15 KwH
Tesla batteries, which enabled us to save significantly on our utility costs and gave us considerable
energy independence when Public Safety Power Shutoffs were necessary.

The CSLB does important work protecting consumers and maintaining contractor standards.
Unfortunately, this proposal will harm rather than help consumers.

The proposal would put most solar users who have not yet added batteries in an impossible situation.
The regulations could force consumers to hire a different contractor than the one who did the original
work to either add or service a battery at their home. In most cases, this would void their warranties.
In addition, these rules would reduce the number of solar contractors available to install or service a
solar battery. This would limit choices for consumers and drive up the cost of getting solar and/or a
battery.

Thank you for considering my views.

Sincerely,

Randl L Harry

Randi L. Harry
3525 Fieldcrest Avenue
Fairfield, CA 94534
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August 1, 2023

Via Electronic Mail Only

Diana Godines

Contractors State License Board
9821 Business Park Drive
Sacramento, CA 95827

E-Mail: Diana.godines(@cslb.ca.gov

Bernadette Del Chiaro

Executive Director

California Solar & Storage Association
1107 9t Street, Suite 820

Sacramento, CA 95814

E-Mail: bernadette(@calssa.org

Re: Comments on the Contractors State License Board’s Proposed
Rulemaking Concerning Battery Energy Storage Systems

Dear Ms. Godines:

I am writing to provide comments on the Contractors State License Board’s
(Board) proposed rulemaking concerning Battery Energy Storage Systems (BESS). This
rule, which would prevent solar contractors with only a C-46 license from installing
BESS over 80 kWh or retrofitting existing PV systems to add BESS, will have a harmful
impact on C-46 license holders and small solar businesses like Solar Unlimited.

Solar Unlimited has been in business since 1980. We are one of the oldest and
most experienced solar installation companies in Southern California. We provide
services all over the southern end of the state, doing work in in cities like Ventura,
Lancaster, Rancha Cucamonga, and Long Beach and numerous locations in between.
Solar Unlimited has 16 employees, none of which are certified electricians. Many of our
employees have gone through workforce training programs and have been with our
company for over a decade. We meet the definition of “small business” under California
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law as an independently owned and operated entity with annual gross receipts less than
$5M and fewer than 100 employees.

Increased Demand for Retrofits

Roughly 40% of Solar Unlimited’s current jobs involve solar system installations
that include battery storage. We have noticed a sharp increase in the desire for retrofit
work to add battery to existing solar panels. Up to this point, retrofit work made up
roughly 10% of Solar Unlimited’s jobs, but we are getting more and more of those
contracts as customers seek to add batteries to existing systems.

Much of the changes in solar and battery demand stem from the recent Net
Metering 3.0 ruling (NEM 3.0). In sharply reducing the value of excess electricity pushed
back onto the grid by solar systems, NEM 3.0 has essentially wiped out demand for solar
system only installations in Southern California Edison service territory. Solar Unlimited
has already seen a 40-50% drop in solar system installation business. For example, we
typically check out a dozen leads a week with prospective customers who are considering
solar system installation. Of the only two dozen leads we have run since April, not a
single customer has purchased a solar system. This reduced demand makes sense in light
of the changing financial incentives. Installation of a solar system no longer has the
ability to zero out someone’s electricity bill; people do not want to make a $30,000
investment that only reduces their monthly bill to $250.

Because of this, customers who want to install solar systems almost always want
battery storage with it so they can be fully independent of the grid. Solar Unlimited had
been planning to shift most of our advertising over to battery installations, and have
already invested funds to do so. Even before the NEM 3.0 changes, we saw an increased
demand for battery storage from many customers in hillside communities who were
afraid of power outages. Grid uncertainty and concerns about climate change motivated
most of our pre-NEM 3.0 battery customers. We have previously installed and provide
continued maintenance for around 1,000 BESS.

Catastrophic Impacts for C-46 Small Businesses

The Board’s rule will have catastrophic impacts on small C-46 holder businesses
like Solar Unlimited. As I mentioned, we have already seen a significant decline in the
demand for solar system installations without battery. I get roughly 10 calls per week
from people looking for work; things are already tough for some people in the solar
industry. And now the Board is seeking to prevent C-46 contractors from doing the very
work that customers do want: battery retrofits.
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Prior to the decreasing battery costs and NEM 3.0 changes, many of our solar
installation customers opted to have their systems set up to accommodate battery later on,
but did not want the added cost of battery at that time. We work with repeat customers
and referrals based on the strength of our work and our high quality customer service, so
we have every reason to believe that we would be the ones asked to do those battery
retrofits. Given how long Solar Unlimited has been in business and the high interest in
retrofit work, this represents thousands of potential jobs that we would no longer be able
to do if the Board’s proposed rule goes forward. Coupled with the decreased demand for
solar-only installations after NEM 3.0, this would potentially decimate our business. I
estimate that we would lose another 30-40% of our solar installation jobs if we are cannot
retrofit existing systems with BESS or to provide maintenance work on batteries we have
already installed. If this rule goes forward, it will push us right off the cliff.

Damage to Customer Relationships

The Board seems to think that allowing C-46 contractors to simultaneously install
solar systems and BESS will be enough to avoid the rule’s devastating impacts, but this is
simply not true. Even if Solar Unlimited could find enough new customers with the
ability to finance and install a solar system with BESS, the rule would prevent C-46
contractors from doing subsequent maintenance work on the battery. And while service
work does not provide solar contractors with much income, we rely heavily on good
customers relationships and word of mouth to develop further business. Once a customer
has established a positive and trusting relationship with a company, they want to continue
to work with us. Customers want to know we are a phone call away and will be there if
there is an issue. This customer service leads to referrals and work on additional
residences. If you have to send your customers to someone else for maintenance and
warranty work, that will all be lost.

I have seen firsthand the importance of being able to do maintenance work and to
build those positive customer relationships over time. Solar Unlimited was a SunPower
dealer for a long time, but stopped when SunPower went in a different direction with a
business model that no longer made sense for Solar Unlimited. Once the change
occurred, Solar Unlimited was no longer able to service all the SunPower systems we had
previously installed. Solar Unlimited could not perform any warranty work on SunPower
systems. Not only did this negatively impact Solar Unlimited’s relationships with those
customers, it became a nightmare for the customers to try and figure out who could help
them. We heard from many people that they had a difficult time reaching SunPower to
resolve their issues.
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Rule Is Not Needed

It is incredibly frustrating to watch the Board try to move forward with this
devastating rule when there is simply no justification for doing so. For instance, there is
no logical reason why C-46 contractors should not be allowed to retrofit an existing
system with BESS—especially when the rule acknowledges that C-46 holders can do
simultaneous BESS installations. Logistically, there is very little difference in the skills
needed to install a battery at the same time as solar panels or at a later time. Solar
contractors will typically install one or two types of products over and over, and become
very familiar with them. There may be a slight adjustment if a contractor is retrofitting
BESS on solar equipment they did not install, but not much given that batteries are
mostly similar. Moreover, the C-46 installer would receive the same manufacturer
training that a certified electrician would receive; for almost all retrofits jobs, there is no
technical or experiential advantage to having a certified electrician do the work.

Conclusion

Put simply, this unnecessary rule change will be a death blow for small C-46
businesses. We will lose any chance we have to adopt our business models to a post-
NEM 3.0 solar industry. Solar Unlimited would be unable to complete at least four
contracts in the next three weeks alone under the Board’s proposed rule and this is just
the tip of the iceberg. We urge the Board to withdraw this rule before these devastating
impacts become a reality. If the Board refuses to do so, we encourage the Board to adopt
the California Solar & Storage Association’s proposed alternative.

Very truly yours,

SOLAR UNLIMITED

Bob Irwin
Vice President
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Daniel Kammen

James and Katherine Lau Distinguished Chair in Sustainability
Professor, Energy and Resources Group

Professor, Goldman School of Public Policy

Professor in the Department of Nuclear Engineering

Director, Renewable and Appropriate Energy Laboratory
Co-Chair, Roundtable on Climate and Environmental Justice

339 Giannini Hall
510.642.1640 (Office)
kammen@berkeley.edu
http://rael.berkeley.edu
Twitter: @dan_kammen

UNIVERSITY OF CALIFORNIA

Berkeley

August 2, 2023

Diana Godines

Contractors State License Board
9821 Business Park Drive
Sacramento, CA 95827

E-Mail Address: Diana.godines@cslb.ca.gov

Dear Ms. Godines,

I write to provide comments on the Contractors State License Board’s (Board) proposed rulemaking concerning
Battery Energy Storage Systems (BESS). This rule—which would prevent solar contractors with only a C-46
license from installing BESS over 80 kWh, retrofitting existing PV systems to add BESS, or doing maintenance
or warranty work on BESS installations—will have a harmful impact on small solar businesses, their employees,
customers, and the solar industry as a whole. I write to you as someone who has worked on California, national,
and international energy science and policy for over three decades, and as a primary of author of items including
the California Low Carbon Fuel Standard, as the primary academic witness for SB32, among other areas of

service to the State. I have researched and implemented energy storage systems in California, and in Africal.

I have reviewed the draft Rudemaking Concerning Battery Energy Storage Systems. and while it is an improvement over
a complete ban, it will still have devastating effects without any real benefits. In my opinion, the Board’s
proposed rule is directly contrary to decades of state policy aimed at fighting climate change, which promote
renewable energy resources, including solar systems with battery storage. Given California’s numerous policies to
grow renewable energy production, including battery storage, to face the growing threats from global climate
change and extreme wildfire events, state agencies must find ways to maximize renewable energy and storage
installation projects, not slow them down. I implore you and the Board to revise based on the huge economic,

energy, climate, and social justice benefits that will be undermined if this is not changed.2

The rule is contrary to state policy, including 1) California’s Global Warming Solutions Act, which sets
greenhouse gas reduction targets for 2030 while critically integrating racial and social justice into the fight for a
livable climate; 2) SB 100 (2018), which set a state goal to achieve a climate neutral economy by 2045; 3)
Governor Newsom’s executive and administrative actions to decarbonize the state’s electrical sector; 4)
California’s 2019 Building Energy Efficiency Standards, which require installation of solar panels on all new
single-family residential homes and multi-family dwellings; 5) 2021 updates to the Building Efficiency Standards,
which require installation of solar panels and battery storage on new commercial buildings and high-rise
multifamily buildings beginning in 2023 and require that new single-family homes be battery ready; 6) the Self-
Generation Incentive Program, which provides rebates for installing battery storage systems that can function
during a power outage at both residential and non-residential facilities; 7) the 2021 California Public Ultilities
Commission interconnection rules, which aid connection of smaller energy storage systems that do not send

! Kittner, N, Lil, F., and Daniel M. Kammen (2017) “Energy storage deployment and innovation for the clean energy
transition ,” Nature Energy, 2, 17125. DOI: 10.1038/nenetrgy.2017.125

2 Daniel M Kammen (2022) Los Angeles Times, “California can do better than carbon neutrality by 2045, May 17.
https:/ /www.latimes.com/opinion/story/2022-05-17/ california-air-resources-board-carbon-neutrality-2045-2030
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Daniel Kammen

James and Katherine Lau Distinguished Chair in Sustainability
Professor, Energy and Resources Group

Professor, Goldman School of Public Policy

Professor in the Department of Nuclear Engineering

Director, Renewable and Appropriate Energy Laboratory
Co-Chair, Roundtable on Climate and Environmental Justice

339 Giannini Hall
510.642.1640 (Office)
kammen@berkeley.edu
http://rael.berkeley.edu
Twitter: @dan_kammen

UNIVERSITY OF CALIFORNIA

Berkeley

power back to the grid; and 8) the California Public Utilities Commission 2022 Net Metering decision (NEM
3.0) aimed to encourage battery storage installations, among others.

If unchanged, the rule will disrupt solar and storage installations and will threaten jobs. In fact, there are more jobs
for Californians of all income levels if energy storage is fully supported to play the role it must if California is to
reach its energy and social, racial, and justice goals. I speak from experience on these matters and would be
happy to provide more details.

Demand for storage will continue to grow, including retrofits adding storage to existing residential systems.
The 80 kWh limit is unjustified, and overly restrictive, and works against both business and justice goals already
codified in State Law (SB32, SB100). Most alarming, it will harm lower income residents who can’t afford solar
and storage and who need shared, “community solar” projects, or solar and storage on multi-family housing
developments.

We need as many experienced contractors as possible to install larger storage systems for grid stability. A large,
experienced, and affordable pool of contractors and workers is essential to meeting both existing consumer
demand, as well as the expected growth in demand, for storage projects. This is good business and climate policy.
It will position California as a national and global leader in the coming clean energy economy. The state cannot
meet its clean energy/climate goals and growing demand without a robust pool of experienced storage installers.

Prohibiting C-46 contractors who currently install and maintain battery energy storage systems from continuing
to do the types of projects that they have already been doing in California will threaten jobs and slowing the pace
that new storage projects will come online. Moreover, it won’t be easy for solar contractors to get a C-10
electrical license and continue their business. And it won’t be easy for solar workers to become certified
electricians, or even possible for many.

I urge you to revise and reconsider this imperfect first step.

Sincerely,

Daniel M Kammen

James and Catherine Lan Distingnished Chair in Sustainability

Co-Chair, Roundtable on Climate and Environmental Justice

University of California, Berkeley

&

Advisor for Innovative Energy Solutions, US Agency for International Development (USAID)
Former Science Envoy, United States Department of State

Cc: Bernadette Del Chiaro

Executive Director

California Solar & Storage Association
1107 9th Street, Suite 820
Sacramento, CA 95814

E-Mail: bernadette@calssa.org
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Energy Solutions Inc.

&

August 01, 2023

Via Electronic Mail Only

Diana Godines

Contractors State License Board
9821 Business Park Drive
Sacramento, CA 95827

E-Mail: Diana.godines@cslb.ca.gov

Bernadette Del Chiaro

Executive Director

California Solar & Storage Association
1107 9 Street, Suite 820

Sacramento, CA 95814

E-Mail: bernadette@calssa.org

Re: Comments on the Contractors State License Board’s Proposed Rulemaking
Concerning Battery Energy Storage Systems

Dear Ms. Godines:

[ am writing to provide comments on the Contractors State License Board’s
(Board) proposed rulemaking concerning Battery Energy Storage Systems (BESS). This
rule, which would prevent solar contractors with a C-46 license from installing BESS
over 80 kWh or retrofitting existing PV systems to add BESS, will have a devastating
economic impact on C-46 license holders and small solar business owners like me.

CleanTech Energy Solutions, Inc. (CTES) was established in 2007. We are
located in Oceanside, California, and our service area covers the entirety of San Diego
County, as well as the southern parts of Orange and Riverside Counties. CTES is a small,
family-style business. Claude A. Rowe III and I are 50/50 business partners and owners
of the company. We have five employees, which consist of myself and my husband
Keith, two more full time employees, and one part time employee. Currently, we do not
have any certified electricians on staff and conduct our business under a C-46 solar
contractor’s license. We meet the California definition of “small business” as an
independently owned and operated entity with annual gross receipts of less than $5M and
fewer than 100 employees.

(M) 3784 Mission Avenue | Suite 148 #337 | Oceanside, CA 92058

(760) 744-1001 | 888-SOLAR-ON Dl AccreomeD

BUSINESS

www.go-cleantech.com | info@go-cleantech.com BB8,
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Increased Demand for Battery Storage

Over 50% of our existing solar system installation customers have
expressed an interest in having BESS added to their PV systems at a future date. In the
past, our solar customers did not feel much urgency about adding a battery component to
their storage system unless they lived in an area where the utility regularly shut down the
grid. Most customers eventually planned to add a battery, but first wanted to pursue the
more immediate savings from a solar system installation. Numerous customers also
expressed a hope that battery costs would go down over time or that more battery
technology options would become available. We have now reached that inflection point.

With the reduction in export rates under the new Net Metering 3.0 solar
billing update (NEM 3.0), our solar customers are now seeing much less overall savings
and an increased payback period for home solar installations. This new policy was
ostensibly designed, in part, to encourage homeowners to add battery storage to the solar
panels and appears to have been successful in that aim. The current demand for batteries
1s now such that it is difficult to find a customer who will contract for a solar system
without a battery. Customers are looking at a much longer Return on Investment (ROI)
period under NEM 3.0 and are simply uninterested in installing solar without the battery
component. Yet, the Board now seeks to prevent C-46 holders like me from providing
our existing customers with those very battery installation services.

No Justification for the Proposed Rule

The Board’s proposed rule is a “solution” in search of a problem. C-46
contractors have been installing solar systems with batteries since the early days of solar
when most systems were off grid. The Board’s rulemaking does not give any examples of
C-46 contractors causing safety incidents when installing battery storage because those
examples simply do not exist. If anything, modern batteries have become even safer to
handle. For the most part, today’s batteries are no longer lead-acid batteries, but generally
self-contained units and many include built-in thermal runaway prevention. There is no
justification for prohibiting C-46 contractors from installing BESS.

The Board’s rulemaking packet points out that it would allow C-46
contractors to install BESS at the same time as a solar PV system, just not to do battery
retrofits or maintenance on battery installations. But this distinction makes no sense.
There is no meaningful difference in the way that a battery is installed simultaneously
with solar panels versus later in time as a retrofit.

(M) 3784 Mission Avenue | Suite 148 #337 | Oceanside, CA 92058

(760) 744-1001 | 888-SOLAR-ON ;’ ACCREDITED
www.go-cleantech.com | info@go-cleantech.com BEsy
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Making sure that the solar and battery are compatible and sized correctly is an important
part of the solar & storage system design. C-46 contractors have intimate understanding
of the solar system, and are perfectly positioned to pair that solar system with the
appropriate battery. Most C-10 certified electricians do not have the same experience in
interpreting a solar system and its sizing to understand what battery to use.

C-10s & certified electricians absolutely have exclusive expertise for
certain tasks, solar battery installation is not one of them. Whether a certified electrician
or a C-46 contractor installs the battery, both will have to go through the same
manufacturer-based installation training and certification. Most battery manufacturers
will not sell their product to an installer until this requirement is met.

Moreover, battery installation itself has become a streamlined process.
There is no logical or demonstrated safety reason why installation of BESS should be
separated out and withheld from C-46 contractors in this way.

Finally, requiring the use of C-10 certified electricians for BESS retrofits
would be extremely costly. Certified electricians are customarily paid union wages.
Union level wages cannot be supported by a residential project. It will make solar &
storage installations too expensive for a majority of residential projects.

Proposed Rule’s Devastating Effect

In removing many BESS installation opportunities from C-46 contractors at
the very moment when demand for battery is at its highest, the proposed rule will have a
devastating economic impact on small businesses like CTES. We would no longer have
the opportunity to rely on income from retrofit installations of BESS for past customers.
We estimate that we stand to lose over 90% of our retrofit jobs—a devastating number
for a business of our size.

The proposed rule would also decimate our ability to obtain new solar work going
forward. If we cannot offer battery installation with our solar systems, we will only be
competitive for maybe 1 out of every 10 jobs. The demand for solar systems only is just
not the same as it used to be before the NEM 3.0 changes.

The Board’s claim that the rule would still allow C-46 contractors to install
BESS at the same time as a solar system is misleading. The rule does not allow C-46
contractors to do any subsequent maintenance or repair work on a BESS installation,
which would have a detrimental effect on our customer relations. Homeowners are very
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discerning. At CTES, we sell quality and workmanship. We do not advertise and rely
almost exclusively on customer referrals and word of mouth to obtain additional work. If
we cannot offer our customers any kind of workmanship warranty or a promise to be on
hand for maintenance or repairs, this will seriously undermine our professional reputation
and customers’ trust in us.

Every solar and battery system requires some degree of ongoing
maintenance; indeed, software updates from manufacturers are standard procedure. Most
inverters also require regular firmware updates. Manufacturers can push some of those
updates from behind the scenes, but others require the installer to go and physically do
the update. If the installer is barred from doing that maintenance work—as C-46
contractors would be under the Board’s proposed rule—the manufacturer no longer has
an entity they can alert to go out and fix things. It is unclear whether the manufacturer
would have to scrounge up a certified electrician, or if it would fall to the customer to try
and find an alternative repair person. Either scenario runs counter to the utilities’ mandate
that installers provide a 10 year warranty as part of California’s interconnection program,
and could lead to system failures or safety issues with unmaintained components.

Conclusion

In sum, this Board’s proposed rule would significantly ruin every aspect of
CTES’s solar and storage installation business. Every single one of us has put blood,
sweat and tears into this business, which is our sole source of income. The CSLB’s rule
could leave us without the ability to support ourselves or our employees. We are a small
family business, based in San Diego County; our clients are within a 40 mile radius and
we employ local technicians. This will have a tremendous, immediate, and personal
impact on us, our employees, and our customers.

The rule will have a devastating impact on the solar and storage industry as
a whole. Like us, many C-46s have been in the solar and storage industry for
decades. Driving C-46 contracting companies out of business deprives the
California solar industry as a whole of valuable knowledge, know-how and
experience. Constructions trades are already suffering from experienced tradespeople
retiring, with no one to take their place. And yet, the Board is proposing to take an entire
segment of specialized contractors out of the equation — for no apparent reason!

We strongly urge the Board to withdraw this ill-considered rule and allow
C-46 contractors to continue to safely install and maintain BESS as they have been doing
for years. However, if the Board will not withdraw its rule, we recommend adoption of
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the alternative proposed by the California Solar & Storage Association, which would
avoid many of the proposed rule’s more devastating economic impacts.

Sincerely,

CLEANTECH ENERGY SOLUTIONS, INC.

Karin Poelstra, VP/RMO (C-46)
NAPCEP-certified PV Technical Sales
Co-Owner and Co-Founder of this Minority
and Female-Owned Small Business

CleanTech Energy Solutions Inc. is certified in
the following storage solutions:

Enphase Energy

SolarEdge

Franklin WH

LG Chem / LG Energy Solutions

BYD

1672911.1
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August 1, 2023

Diana Godines

Contractors State License Board
9821 Business Park Drive
Sacramento, CA 95827
Diana.godines@cslb.ca.gov

RE: COMMENTS ON PROPOSED RULEMAKING CONCERNING BATTERY ENERGY
STORAGE SYSTEMS

Dear Ms. Godines,

Are you people crazy? Why would you even consider making this change to managing
modifications and or repairs to Battery Energy Storage Systems? At a time when we
desperately need to increase the number of energy storage systems on line, instead of making
it easier and safer this proposed rulemaking makes it harder and adds risk. | am writing to
express my strong opposition to the Contractor State License Board (CSLB) proposal
concerning home battery systems. Who ever came up with this lame brained idea should be
banned from proposing future rulemaking proposals in the future.

Our system has about 10 kw of solar and has a Tesla Power Wall. It's already saved us from
over a dozen power outages hare in Huntington Harbor where electrical power outages are
frequent though generally short.

| acknowledge that the CSLB does important work protecting us consumers and maintaining
contractor standards. Unfortunately, this lousy proposal does more harm than help by far..

The proposal would put most solar users like us in an impossible situation. The regulations
could force consumers to hire a different contractor than the one who did the original work to
either add or service a battery at my home. Adds cost, discourages adoption and risks voiding
In our warranties.

| see no advantages, only higher costs and worse service.

Thank you for considering my views.

Sincerely,

Zon Prosser

Ron Prosser
3291 Falkland Circle
Huntington Beach, CA
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August 2, 2023

Via Electronic Mail Only

Diana Godines

Contractors State License Board
9821 Business Park Drive
Sacramento, CA 95827

E-Mail: Diana.godines@cslb.ca.gov

Re: Comments on the Contractors State License Board’s Proposed
Rulemaking Concerning Battery Energy Storage Systems

Dear Ms. Godines:

I am writing to provide comments on the Contractors State License Board’s
(Board) proposed rulemaking concerning Battery Energy Storage Systems (BESS). This
rule—which would prevent solar contractors with only a C-46 license from installing
BESS over 80 kWh, retrofitting existing PV systems to add BESS, or doing maintenance
work on previously installed BESS—will have a harmful impact on C-46 only license
holders and small solar businesses like ours, our customers, and the solar industry.

SolarHut, LLC is a comprehensive solar solutions provider catering to residential,
commercial, and non-profit customers in Northern California. With our prominent
position as a leading solar company in El Dorado County, we have been designing and
constructing solar panel systems since 2008. Our unwavering commitment lies in
ensuring complete customer satisfaction, which we achieve through the provision of top -
notch products, professional installations, and remarkable value.

Our extensive range of services includes grid-tied solar energy systems and grid-
tied energy storage systems. Headquartered in Diamond Springs, we serve El Dorado
County and various other locations across California. At SolarHut, LLC, we hold a valid
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California C-46 solar contractor license and are accredited members of the Better
Business Bureau. As an Elite SunPower Dealer, we take pride in executing projects to
perfection, prioritizing job site safety, and adhering to strict timelines. To maintain the
highest standards, we never outsource our work; instead, we rely on certified
professionals who specialize in solar installation, technical expertise, and analysis. We do
not have an A, B, or C-10 license.

Demand for Retrofit Work

SolarHut, LLC is deeply concerned about the Board’s proposed rule prohibiting C-
46 license holder from retrofitting existing solar systems with BESS. The Board’s Initial
Statement of Reasons asserts that “C-46 contractors holding no other license
classifications authorized to install BESS complete only a tiny fraction of the overall
number of BESS projects” and therefore will have a “negligible effect” on current
contractors. CSLB’s Initial Statement of Reasons at 23-24. But this position ignores the
rapidly growing demand for BESS retrofit work and the way this rule would bar C-46
contractors from participating in much of that growth. For instance, we have a total of 11
contracts scheduled for 2023 that include battery installation: two contracts include both
solar panel and battery installations, while the remaining nine are solely for battery
installation retrofits. Put another way, roughly 80% of our battery installation contracts
this year are for retrofits, compared to the one or two battery installations we were doing
four years ago. The demand for these retrofit installations is only expected to rise more
over time.

Several factors contribute to the high and ever-growing demand for solar retrofits
in California. First, California has set ambitious renewable energy goals to reduce
greenhouse gas emissions and combat climate change, and has policies in place to
encourage the adoption of solar energy systems. This demand for solar energy systems
now includes a growing demand for batteries to allow for grid optimization. Under the
state’s Net Energy Metering 3.0 program, customers need batteries to be self-resilient due
to the avoid cost calculator. With recent advancements in solar technology and
decreasing costs of solar panels, retrofitting existing properties with solar energy systems
has become more affordable and accessible.

Consider my personal house as an example: I have equipped it with 34 solar
panels and 2 Franklin WH 13.6 kWh batteries. My household operates fully on
electricity, and I drive a Tesla Y. With my roof fully utilized and the absence of my
batteries, the majority of my power consumption would fall during Peak Demand, which
costs around $0.54 kWh. However, with the installation of my batteries, I can achieve
grid invisibility from approximately 9:00 am to 11:30 pm, effectively relying on only the
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cheaper rate of $0.34 kWh. As more homeowners in California adopt fully electric homes
with high electricity demands during peak hours, the importance of having a battery for
grid optimization becomes evident. It is the most effective way to counteract the rising
charges associated with peak demand periods.

Many customers who previously invested in solar system installations are now
seeing the benefits of adding batteries, increasing the demand for retrofit work. Even for
customers who know they want battery storage with their solar system, financing and
other logistics may make it more practical to add the battery after the solar install. Just
last week, we had a homeowner sign two separate contracts: one for solar and another for
the batteries. Fortunately, the homeowner is eligible for SGIP Equity Resilience, an
incentive program in PG&E, which can significantly benefit them. However, the approval
process for this program might take up to six months. Understandably, the homeowner
did not want to delay the entire installation process and opted to proceed with the solar
installation without waiting for the battery incentive approval. If the Board’s proposed
rule went forward, SolarHut and other C-46 contractors would be entirely prohibited
from working on this retrofit jobs or from providing customers the flexibility of timing
needed to finance both solar and battery installations.

Indeed, SolarHut often has the opportunity to upsell additional products and
services to existing customers. Without the ability to offer solar batteries and
maintenance, these upselling opportunities will diminished, leading to a missed potential
for increased revenue.

This Rule is Illogical and Harmful

The Board’s proposed rule makes absolutely no sense in light of the realities of the
solar industry and battery installation. First, the rule’s distinction between allowing C-46
contractors to do contemporary battery installation but banning them from battery retrofit
has no factual basis. Functionally, there is no difference in the mechanics, installation, or
labor between installing a battery at the time of solar or as a retrofit. The battery
technology is so advanced now that we can load control without extra devices.

When installing a battery system, SolarHut’s team of professional installers come
directly to the customer’s home. They connect the battery to the customer’s electrical
system, including any existing solar panels and/or new solar systems, and ensure
everything is wired correctly and safely. Once the battery is installed, it will undergo
testing to ensure it is functioning properly and efficiently. The installers will also
demonstrate how the system works and how to monitor its performance. Depending on
local regulations, there might be safety inspections to ensure that the battery installation
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complies with building and electrical codes. After installation, the battery system is
configured to work seamlessly with the solar PV system and the electrical grid.
Comprehensive testing ensures that the battery operates as intended and provides the
desired backup power during grid outages. This integration allows the customer to store
excess solar energy during the day for use at night or during power outages. This process
occurs whether the battery is installed simultaneous to the solar system or sometime after.

The proposed rule would also undermine the ability of C-46 contractors to offer
maintenance and repairs for previous battery installations. The utilities companies require
the contractors to give a warranty on all equipment and its installation. If SolarHut has
previously entered into long-term contracts with customers, the inability to provide
comprehensive services could result in contractual disputes or early contract
terminations. Yet, the Board’s proposed rule would effectively bar C-46 contractors from
doing the promised maintenance work on battery systems it installs. This inability to
provide complete solar solutions that include battery under a workmanship warranty
might negatively impact our company’s reputation and brand image. Customers may
perceive our company as incomplete or lacking expertise, thereby affecting their trust in
our company’s capabilities.

Not only would the proposed rule undermine SolarHut’s ability to complete
existing contracts, seek new jobs, and honor its warranty obligations, the rule would also
require a detrimental change in SolarHut’s workforce. Currently, we do not have a
certified electrician on staff. We subcontract with two local electricians when we need a
new main or subpanel on our installation, but we do all the battery wiring and actual
solar/battery installation. It is difficult to find a licensed electrician to do battery
installation because of the labor time involved; they are typically more interested in
working on generators.

If the rule goes into effect, we would be forced to replace our entire installation
team of four installers with electricians. This decision would also mean losing our highly
experienced lead foreman, who has successfully completed thousands of installations and
has over 13 years of experience in the industry. He is an invaluable asset, particularly
when it comes to battery installation and possesses unmatched knowledge as a solar
battery installer in our region. Consequently, the rule would render his role redundant,
and we would have to depend on him to train an electrician to take over his role. The
thought of this situation is incredibly upsetting. The Board is contemplating changes that
have no justification in fact or reality, but that will ultimately cost people their livelihood.

Conclusion
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In sum, the solar market is experiencing a shift in demand, with customers seeking
solar providers capable of providing holistic solutions, including energy storage and
maintenance. The Board’s proposed rule would prevent C-46 contractors from doing just
that. I strongly urge the Board to withdraw its ill-considered and harmful rule before the
devastating effects described above can come to fruition.

Very truly yours,

SolarHut, LLC
P Heghan Zrontin

Meghan Stimmler
Sales Executive

CC: Bernadette Del Chiaro

Executive Director

California Solar & Storage Association
1107 9t Street, Suite 820

Sacramento, CA 95814

E-Mail: bernadette(@calssa.org

1671641.3

SHUTE, MIHALY
~WEINBERGER v

87


mailto:bernadette@calssa.org

Exhibit C



SHUFE MIHAIY
—~WEINBERGER wr

396 HAYES STREET, SAN FRANCISCO, CA 94102 HEATHER M. MINNER
T: (415) 552-7272 F: (415) 552-5816 Attorney
www.smwlaw.com Minner@smwlaw.com

November 3, 2022

Via Electronic Mail Only

David Fogt
Registrar of Contractors
Contractors State License Board

E-Mail: David.Fogt@cslb.ca.gov

Re: CEQA Review for Proposed Amendments to the C-46 Solar
Contractor License Classification

Dear Registrar Fogt:

Shute, Mihaly & Weinberger, LLP represents the California Solar and Storage
Association in matters related to proposed amendments to the C-46 Solar Contractor
license classification. On June 16, 2022, the Contractors State License Board authorized
initiating a rulemaking process on a proposed regulation that would (1) prohibit C-46
Solar Contractors from installing or repairing Battery Energy Storage Systems that
exceed 80 kWh, and (2) prohibit C-46 Solar Contractors from installing batteries of any
size to retrofit existing solar energy systems (the “proposed regulation”). In a June 15,
2022 letter objecting to this proposed regulation, CALSSA notified the CSLB that it must
evaluate and consider the regulation’s potential environmental impacts and
environmentally superior alternatives in compliance with the California Environmental
Quality Act before it adopts the regulation.

We understand that CSLB staff is now preparing the rulemaking package for the
proposed regulation. We have not, however, seen a Notice of Preparation of an
Environmental Impact Report for this project or an invitation to a scoping meeting to help
identify potential environmental issues to be addressed in the EIR. See 14 Cal. Code
Regs. §§ 15082, 15083. Accordingly, we are writing to reiterate that the CSLB must
comply with CEQA before the Board adopts the proposed regulation.

This includes considering alternative regulatory language that would reduce or
avoid the potentially significant impacts from increased air pollution and GHG emissions,
among other impacts, that will occur from a reduction in the deployment of solar and
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storage projects should the proposed rule be adopted. In particular, as CALSSA sated in
its June 15 letter, the CSLB must consider a regulation that would allow C-46 solar
contractors and their qualified workers to install batteries within the proposed threshold
to retrofit existing solar energy systems. This Retrofit Alternative would go a long way
towards easing the labor shortages and cost increases that would result from the proposed
regulation, enabling more solar and storage projects to come on line.

A Retrofit Alternative would also allow consumers to maintain the warranties on
their existing solar energy systems when they add battery storage. CALSSA will submit
detailed comments regarding this alternative during the rulemaking comment period. At
this point, we wanted to emphasize the need to conduct environmental review on the
proposed regulation in the event it is the final regulation that the Board approves, as in
our experience this can take a year or longer to complete.

L. The Board cannot adopt the proposed regulation without first conducting
environmental review.

A. The proposed regulation is a project subject to CEQA.

CEQA defines a “project” subject to environmental review as including an activity
undertaken by a public agency that has the potential to cause either a direct or a
reasonably foreseeable indirect change in the physical environment. Pub. Resources Code
§ 21065; 14 Cal. Code Regs. § 15378(a)(1). “[A] proposed activity is a CEQA project if,
by its general nature, the activity is capable of causing a direct or reasonably foreseeable
indirect physical change in the environment. This determination is made without
considering whether . . . these potential effects will actually occur.” Union of Medical
Marijuana Patients, Inc. v. City of San Diego (2019) 7 Cal.5th 1171, 1197 (emphasis
added). A reasonably foreseeable indirect physical change is one that “the activity is
capable, at least in theory, of causing.” Id.

The proposed regulation is capable of causing a reasonably foreseeable indirect
physical change in the environment, making it a “project” for purposes of CEQA. By
limiting the types of contractors and workers who can install BESS exceeding 80 kWh,
and who can install BESS of any size to retrofit an existing solar energy system, and by
increasing the cost of battery installations, the proposed rule will severely curtail the
installation of those systems, which represents a significant and growing portion of the
overall BESS market.

This is not just an issue for contractors that hold only a C-46 license. It is also an
issue for dual license holders. As we have stated before, limiting the scope of the C-46

SHUTE, MIHALY
—~WEINBERGER v

90



David Fogt
November 3, 2022
Page 3

license would require contractors with both a C-46 and C-10 classification to replace
their qualified solar workers with certified electricians for solar and storage jobs outside
of the C-46 scope. Or, more likely, they would need to cease taking these jobs, as hiring
certified electricians during a recognized national shortage has proven to be difficult if
not impossible for the solar industry. There are also significant barriers that prevent
current solar workers, many of whom are from disadvantaged communities, from
becoming certified electricians to fill this gap.

Without sufficient available contractors and workers, and with increased labor
costs for installations, the proposed regulation will at best slow the deployment of these
projects; at worse, it will halt them completely. As explained below, this will likely result
in numerous environmental impacts, including energy and air quality impacts and
increased greenhouse gas emissions. Accordingly, the proposed regulation is capable of
causing a direct or a reasonably foreseeable indirect change in the physical environment
and must undergo environmental review. See Union of Medical Marijuana Patients, 7
Cal.5th at 1197-98; see also Cal. Code Regs. § 15004(a) (“Before granting any approval
of a project subject to CEQA, every lead agency ... shall consider a ... document
authorized by these guidelines”).

To assess the extent of these changes, the CSLB’s environmental review must
consider, among other issues:

e The projected demand for solar and storage systems over the near and long
term, including the projected demand for storage retrofits and for systems
exceeding 80 kWh.

e The availability of experienced contractors to install solar and storage systems
over the near and long term.

e The availability of qualified solar workers and certified electricians to install
solar and storage systems over the near and long term.

e The projected cost to install solar and storage systems over the near and long
term, including the projected cost for storage retrofits and to install BESS
exceeding 80 kWh.

e The extent to which the proposed regulation will impede and reduce demand
for the installation of solar and storage systems, including storage retrofits and
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BESS exceeding 80 kWh on commercial, grid-tied residential, and off-grid
residential structures.

e Annually, the number of solar and storage systems that will not be installed as
a result of the proposed regulation, over the near and long term.

Analysis of each of these data points is necessary to understand the extent of the
proposed regulation’s environmental impacts.

B. By reducing or halting the installation of battery storage systems, the
proposed regulation is capable of causing multiple significant
environmental impacts.

For each solar and storage system not installed as a result of the proposed
regulation, the use of and reliance on carbon-based energy will increase, resulting in
increased emissions of greenhouse gases (“GHG”) and other pollutants. Similarly, lost
solar storage capability will increase the use of dirty “peaker” plants and diesel backup
generators during power shutoff events and other power outages, which have become
increasingly common in recent years due to climate change and related wildfires. The
impacts from this lost storage are especially great due to the Governor’s recent
emergency proclamation, which waives air pollution restrictions on natural gas plants and
diesel generators during such emergency events.

Each of these effects could cause the following significant environmental impacts,
among others, that the CSLB must study:

e Energy Impacts, including impacts on (1) local and regional energy supplies
and on requirements for additional capacity, (2) peak and base period demands
for electricity and other forms of energy, and (3) energy resources generally.
CEQA Guidelines, append. F, § II (C) (Energy Conservation); see also League
to Save Lake Tahoe Mountain etc. v. County of Placer (2022) 75 Cal.App.5th
63, 166-67. Because the proposed regulation will impede the installation of
solar and BESS systems, it will increase demand for local and regional energy
supplies and resources, and increase the use of carbon-based energy during
peak periods.

e Greenhouse Gas Emissions. California faces mounting risks from climate
change, including wildfire, higher temperatures, precipitation extremes,
flooding, drought, decreased water supply, and worsening air quality. Lead
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agencies must thoroughly evaluate a project’s impacts on climate change, and
identify and adopt feasible alternatives or mitigation measures to address
project-specific or cumulative impacts. See Communities for a Better Env'’t v.
City of Richmond (2010) 184 Cal.App.4th 70, 89-91; CEQA Guidelines §
15064.4; appen. G, § VIII(b). It has become clear from a scientific perspective
that any additional GHG emissions will contribute to a serious and growing
climate crisis. See e.g.
https://www.ipcc.ch/report/ar6/wgl/downloads/report/IPCC_AR6_WGI_SPM.
pdf'. Recognizing this reality, in 2018 Governor Brown signed Executive
Order 55-18 calling for the state to achieve carbon neutrality as soon as
possible and no later than 2045. https://www.ca.gov/archive/gov39/wp-
content/uploads/2018/09/9.10.18-Executive-Order.pdf . Given these facts on
the ground, the CSLB should establish a net zero threshold for new emissions.
See e.g., CARB 2017 Scoping Plan at 101 (“Achieving no net additional
increase in GHG emissions, resulting in no contribution to GHG impacts, is an
appropriate overall objective for new development.”)
https://ww?2.arb.ca.gov/sites/default/files/classic/cc/scopingplan/scoping_plan_
2017.pdf?7utm_medium=email&utm_source=govdelivery .

The CSLB should also assess the extent to which the proposed regulation
conflicts with plans, policies, or regulations “adopted for the purpose of
reducing” GHG emissions. CEQA Guidelines append. G, § VIII(b); Cleveland
National Forest Foundation v. San Diego Assn. of Governments (2017) 3
Cal.5th 497, 503. In particular, the CSLB should consider the proposed
regulation’s inconsistency with the 2022 Building Energy Efficiency
Standards, which require installation of solar panels and BESS on new
commercial buildings and high-rise multifamily building beginning in 2023.
The standards will also require new single-family homes to be “battery-ready,”
1.e., designed so that batteries may be easily installed and integrated with solar
panels. The standards depend on—and presume—that there is sufficient,
affordable labor available to meet the increased demand for the work necessary
to comply with them. See, e.g., Initial Statement of Reasons, Proposed
Revisions to the California Building Energy Efficiency Standards, at 2 (new
standards “ensure that California buildings are as energy efficient as is found to
be technically feasible and cost-effective.”) (emphasis added).

Air Quality Impacts, including risks to human health that result from
increased emissions. CEQA Guidelines appen. G, § III. Because California
power plants are disproportionately located in low-income and minority

SHUTE, MIHALY
—~WEINBERGER v

93


https://ww2.arb.ca.gov/sites/default/files/classic/cc/scopingplan/scoping_plan
https://www.ca.gov/archive/gov39/wp
https://www.ipcc.ch/report/ar6/wg1/downloads/report/IPCC_AR6_WGI_SPM

David Fogt
November 3, 2022
Page 6

communities, air quality impacts of the proposed regulation will likely be
primarily borne by communities that are already overburdened by pollution
and resulting health impacts. Physicians, Scientists, and Engineers for Healthy
Energy Research Brief, Natural gas power plants in California’s
disadvantaged communities, April 2017. This disproportionately adverse effect
may also be an environmental impact under CEQA. See 14 Cal. Code Regs. §
15064(e) (“economic and social effects of a physical change may be used to
determine that the physical change is a significant effect on the environment”).

e Biological, agricultural, and aesthetic impacts, among others, caused by utility-
scale solar and storage projects constructed on open space lands. The need for these
impactful projects will increase as distributed renewable energy generation and
storage projects fail to come on line.

The proposed regulation is more than capable of causing these and other
environmental impacts. The Board therefore may not adopt it before conducting
environmental review. See Union of Medical Marijuana Patients, 7 Cal.5th at 1197-98;
see also 14 Cal. Code Regs. § 15004

C. The Board must fully analyze the potential effects of the proposed
regulation and consider reasonable alternatives.

CEQA was enacted to advance several related purposes, including “to: (1) inform
governmental decision makers and the public about the potential, significant
environmental effects of proposed activities; (2) identify ways to reduce, or avoid,
environmental damage; [and] (3) prevent environmental damage by requiring project
changes via alternatives or mitigation measures when feasible.” California Building
Industry Assn. v. Bay Area Qir Quality Management Dist. (2015) 62 Cal.4th 369, 382;
see also CEQA Guidelines, § 15002(a). The Board cannot satisfy these purposes without
thoroughly considering each aspect and effect of the proposed regulation, and how they
might potentially impact the environment.

Full analysis is likewise necessary to identify reasonable alternatives to the
proposed regulation. 14 Cal. Code Regs. § 15126.6(a). At least one such alternative is
easy to identify: allowing C-46 contractors to retrofit existing PV systems with BESS
within the 80 kWh threshold. This Retrofit Alternative will substantially lessen or avoid
the significant environmental impacts of the proposed regulation. Many customers have
already installed solar panels and now desire to add energy storage systems or increase
the capacity of their existing BESS. Lately, consumers have intended to install solar and
storage at the same time, but battery supply chain delays have led them to contract to
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install their solar panels ahead of their planned battery installations. Because the warranty
on panels typically requires the installing contractor to maintain and/or complete
additional work on the system, customers desiring a storage retrofit may decide not to
proceed under the proposed regulation.

Example warranty provisions requiring modifications to be carried out by the
same contractor are attached. (Attachment A). Similar requirements are common in other
trades, as contractors cannot be expected to warrant the work of third parties. An similar
HVAC warranty is attached. Legal counsel for CALSA discussed this warranty issue in
detail in the attached Nov. 4, 2019 letter, pages 8-9. (Attachment B).

Labor shortages and certification requirements will also increase the costs of
retrofits, further reducing demand. A Retrofit Alternative would thus result in more
storage capacity, sooner. This in turn would reduce GHG and other emissions associated
with the proposed regulation.

To allow for retrofits within the currently proposed threshold, the regulatory text
presented at the June 16, 2022 Board meeting could be modified by adding the following
language at the end of section 832.46, subdivision (c): “In addition, a licensee classified
in this section may install a battery energy storage system to an existing photovoltaic
solar energy system if the battery energy storage system does not exceed a rating of 80
kWh. The licensee also may connect, modify, maintain and repair that battery energy
storage system.”

ER A
Please provide us with a copy of any future Notice of Preparation prepared for the

proposed regulation. We appreciate your time to consider this letter and CALSSA’s
comments on the forthcoming rulemaking package.

Very truly yours,

SHUTE, MIHALY & WEINBERGER LLP
Heather M. Minner
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cc:  Bernadette Del Chiaro, Executive Director
CALSSA
John Cumming, Attorney
Legal Affairs Division Department of Consumer Affairs
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10.

11.

12.

13.

AZTEC SOLAR

Aztec’s satisfaction. Aztec shall have no responsibility or liability in respect of hazardous material existing at
the Property (other than any hazardous materials brought to the Property by or on behalf of Aztec). If Aztec and
Customer do not agree on a schedule and terms for resumption of the Services within thirty (30) days following
the discovery of such hazardous materials at the Property, then (a) Aztec shall have the right to terminate this
Agreement and (b) Customer shall be obligated to reimburse Aztec for all costs incurred by Aztec through the
termination date, including, but not limited to, any contractor or subcontractor costs.

Subcontractors. Aztec shall be permitted to use contractors and subcontractors to perform its obligations under
this Agreement at its sole discretion.

Changes.

The Parties acknowledge and agree that the system size, as set forth on the cover page attached hereto, may be
increased or decreased (i) by the mutual agreement of the Parties or (ii) by Aztec as a result of design constraints
or applicable materials and product availability. In the event the system size is changed pursuant to this Section
11(a), the Parties shall agree in writing on an updated Purchase Price to reflect such change.

If any of the products or materials necessary to perform the Services become unavailable, Aztec shall provide
notification of the change to Customer. Aztec shall have no responsibility for any delays in performance of the
Services related to delays in availability of products or materials.

Aztec reserves the right, in its sole discretion, to use, modify, or substitute any equipment or material that is of
equal or equivalent quality and efficiency when performing the Services.

Aztec and Customer acknowledge and agree that Purchase Price, system production calculations, and schedule
as of the Effective Date may, due to unforeseen events or to factors unknown to Aztec as of the Effective Date,
be subject to change. Such events that are subject to change shall include a greater than ten percent (10%)
difference between the initial system production calculation and the production calculation that will be
determined after the final design has been performed. If such an event occurs, the Parties shall negotiate in good
faith and execute an amendment to this Agreement reflecting such changes. If a discrepancy of ten percent
(10%) or more exists after the final design has been conducted by Aztec, a change order will be sent to Customer
for approval. If the Parties are unable to negotiate an amendment to this Agreement within thirty (30) days, then
either Party may terminate this Agreement and Customer shall pay Aztec for any Services performed as of such
date of termination.

Standard of Performance. Aztec shall perform its obligations under this Agreement in accordance with (i) the
terms of this Agreement, (ii) all applicable laws and (iii) such practices, methods, and acts engaged in or approved
by a significant portion of the prudent operators of the solar power industry in the locality in which the Services
will be performed, during the relevant time period, or any of the practices, methods, and acts which, in the
exercise of reasonable judgment in light of the facts known at the time the decision was made, could have been
expected to accomplish the desired result at a reasonable cost consistent with good business practices, reliability,
safety, and expedition.

Limited Warranty.

Aztec warrants during the Workmanship Warranty Period (as defined herein) that the Services comprising the
installation of the Solar System shall be free from defects in workmanship. The term “workmanship” shall mean
that the installation is to be performed in a neat and workmanlike manner. As used in this Agreement, the term
“Workmanship Warranty Period” shall mean ten (4¢) years from the System Completion date. Customer shall
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15.

AZTEC SOLAR

notify Aztec in writing of any warranty claim and the totality of all warranty claims cannot exceed the Purchase
Price as stated above. Any optional Services selected by Customer according to Exhibit B that don’t directly
pertain to the installation of the solar system and/or energy storage device(s) shall have a different workmanship
warranty period. Such optional Services shall be covered by a one year workmanship warranty period beginning
from when such work is completed and includes, but is not limited to, energy efficiency upgrades, roof
replacement services, and tree work.

Aztec agrees to pass through, and to transfer to Customer any applicable manufacturers’ warranties provided on
the System, to the extent that such warranties are transferable. Standard service rates still apply.

EXCEPT FOR THE EXPRESS WARRANTIES PROVIDED IN THIS AGREEMENT, NO OTHER
WARRANTY OR REMEDY, WHETHER STATUTORY, WRITTEN, ORAL, EXPRESS OR IMPLIED,
INCLUDING WITHOUT LIMITATION WARRANTIES OF MERCHANTABILITY AND FITNESS FOR A
PARTICULAR PURPOSE, OR WARRANTIES ARISING FROM COURSE OF DEALING OR USAGE OF
TRADE SHALL APPLY UNDER THIS AGREEMENT. The remedies set forth in this Agreement shall be
Customer’s sole and exclusive remedies for any claim or liability arising out of or in connection with this
Agreement, whether arising in contract, tort (including negligence), strict liability or otherwise. Any damage
caused by any animal or insect, including, but not limited to, squirrels, rodents, birds, bugs, or pests, whether
wild or domesticated, are explicitly excluded from any and all warranties offered by Company and Company is
not responsible for the cost of any repairs necessary in order to fix, replace, or otherwise remedy whatever
damage was caused by such sources.

Force Majeure.

“Force Majeure” means any circumstance not within the reasonable control, directly or indirectly, of Aztec, but
only if and to the extent that (a) such circumstance, despite the exercise of due diligence, cannot be or be caused
to be prevented, avoided or removed by Aztec, (b) such event is not due to Aztec’s negligence or intentional
misconduct, (¢) such event is not the result of any failure of Aztec to perform any of its obligations under this
Agreement, (d) Aztec has taken all reasonable precautions, due care, and reasonable alternative measures to
avoid the effect of such event and to mitigate the consequences thereof, and (e) Aztec has given Customer
prompt notice describing such event, the effect thereof and the actions being taken to comply with this
Agreement. Subject to the foregoing conditions, Force Majeure Events may include: strikes or other labor
disputes; weather conditions and other acts of nature, including, but not limited to, damage caused by squirrels,
rodents, birds, bugs, pests, or any other wild or domesticated animals; earthquakes; hurricanes; tornadoes;
terrorist acts; and riot or civil unrest.

Aztec shall not be considered to be in default or breach in the performance of its obligations under this
Agreement to the extent that performance of any such obligation is prevented or delayed by an event of Force
Majeure.

If Aztec is prevented or delayed in the performance of any of its obligation hereunder by an event of Force
Majeure, Aztec shall promptly provide written notice to Customer of the circumstances preventing or delaying
performance and the expected duration thereof. Such notice shall be confirmed in writing as soon as reasonably
practicable by Customer. Aztec shall use commercially reasonable efforts to remove or repair the cause of the
event of Force Majeure and shall resume performance of its obligations as soon as reasonably practicable.

Indemnification. Each Party (the “Indemnifying Party”) shall defend, indemnify and hold harmless the other
Party and the directors, officers, shareholders, partners, members, agents and employees of such other Party, and
the respective affiliates of each thereof (collectively, the “Indemnified Parties”), from and against all loss,
damage, expense, liability and other claims, including court costs and reasonable attorneys’ fees, incurred or
asserted by third parties (collectively, “Liabilities”) resulting from injury to or death of persons, and damage to
or loss of property to the extent caused by or arising out of the negligent acts or omissions of, or the willful
misconduct of, the Indemnifying Party (or its coggractors, agents or employees) in connection with this



AZTEC SOLAR

6. Maintenance and Service Rates

After System Completion, all maintenance of the System is the Customer’s sole responsibility. Unless the services
to be performed by Aztec are expressly the responsibility of Aztec’s as outlined under the specific warranties
contained in this Agreement, all maintenance, services, diagnoses or other work performed by Aztec after System
Completion shall be charged to Customer at Aztec’s standard service rates. Examples of issues that Aztec is not
responsible for servicing or resolving include, but are not limited to, internet connectivity, cellular signal, or damages
to the System by animals, squirrels, rodents, birds or pests.

7. Installation Release

Customer expressly releases Aztec of any responsibility for any disputes that may arise due to housing or
condominium association restrictions or rules, deed restriction, zoning ordinances, or the like, which may
permissibly, or not permissibly, prevent, limit, or otherwise affect the retention or installation of the System.

8. Payment Schedule

If Customer is not financing the purchase of his/her System through an approved and verifiable loan program, and
is instead paying for his/her System directly to Aztec via cash, credit card, check, or some other mode of direct
electronic payment, then Customer acknowledges and agrees to the payment schedule contained in Exhibit C.

9. Exterior Conduit

Customer understands and agrees that conduit is a necessary component in connecting the solar array(s) to the
home’s existing electrical system, and there will likely be visible conduit run along the exterior of the home. Aztec’s
installation team will work to minimize the visibility of the conduit run as much as reasonably possible, but cannot
guarantee conduit will not be visible on the home’s exterior.

11. System Warranty is VOID:

If damaged due to negligence, abuse, misuse, accident, modification, tampering, alteration, faulty installation and/or acts
of God. Solar system cannot be modified or repaired by anyone other than Aztec Solar, Inc.
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The Inflation Reduction Act of 2022 provides for a 30% federal income tax credit for solar, solar paired battery energy
storage systems and stand alone battery energy storage installations. The tax credit is governed by Section 25D or
Section 48 of the Internal Revenue Code. Section 25D of the Internal Revenue Code currently provides a federal income
tax credit for eligible individuals who install qualifying systems on a personal residence. Section 48 currently provides a
federal income tax credit for project owners or investors who install and own qualifying systems. There are holding and
recapture requirements under Section 48. Owner understands that Luminalt is not a tax adviser and cannot provide tax
advice regarding eligibility for the credit or the amount of the credit Owner may be eligible for and advises Owner to
consult with a tax adviser. Owner is responsible for filing for the credit.

Title and Risk of Loss

Title to the materials and equipment under this agreement will transfer to Owner upon delivery to project site. After that
delivery, Owner will bear all risk of loss or damage from any type of physical harm, theft, or any other damage not
resulting from Luminalt’s actions.

Warranty for Installation of the Solar Energy System

Luminalt provides a warranty that its workmanship will be free from defects for a period commencing on the date the
inspector signs off on the electrical permit for the solar energy system and ends ten years following that date (the
“Warranty Period”). In addition, at no cost to Owner, during the Warranty Period Luminalt will provide the labor to repair or
replace generating system components that are under the manufacturer’s warranty. A copy of the manufacturer’s
warranties, which covers the solar energy system panels and inverters, is attached. Luminalt shall not be responsible for
supplying the replacement equipment and reserves the right to pursue the manufacturer for compensation for its labor due
to defective workmanship, system or component breakdown or degradation in electrical output of more than eight percent
from the generation equipment’s originally rated electrical output during the Warranty Period. Owner will notify Luminalt for
any repair or equipment replacement within the Warranty Period. If Owner does not notify Luminalt or does not allow
Luminalt the opportunity to make the repairs, Owner agrees that Luminalt will not be responsible for the warranty.

If Luminalt is flashing and sealing the roof penetrations, Luminalt will warrant its work to flash and seal the roof
penetrations for a period of two years. If Owner engages a roofer, the materials and labor to flash and seal the roof
penetrations for the solar mounting points and conduit are not included in the scope of this agreement and will be
provided by the roofer engaged by Owner at Owner’s cost. The roofer engaged by Owner is responsible for flashing and
sealing the roof penetrations for the solar energy system and for the associated roof warranty, not Luminalt.

All other work, such as installing an electric vehicle receptacle or main service panel, shall have a limited one year
workmanship warranty.

Where to File a Complaint

Contractors are required by law to be licensed and regulated by the Contractors State License Board, which has
jurisdiction to investigate complaints against contractors if a complaint regarding a patent act or omission is filed within
four years of the date of the alleged violation. A complaint regarding a latent act or omission pertaining to structural
defects must be filed within 10 years of the date of the alleged violation. Any questions concerning Luminalt may be
referred to the Registrar, Contractors State License Board, Post Office Box 26000, Sacramento, California 95826.

Arbitration of Disputes

Luminalt and Owner enter into this Agreement in good faith and with full intention of meeting the obligations which each
has agreed to under this Agreement. If any dispute arises between the parties about the subject of this Agreement or its
terms, each Luminalt and Owner agree to work together in good faith towards a mutually acceptable resolution. If the
parties are unable to come to a mutually acceptable resolution, Luminalt and Owner agree to arbitrate.

If there is a dispute over our work under this Agreement, Luminalt cannot be forced to continue work until payment is
received. If Luminalt performs work under this Agreement and that work is approved by inspectors, Owner agrees not to
withhold any payments or rebate approvals, if applicable. Owner agrees to allow inspectors access to the property for
inspections.
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24,

25.

26.

27.

28.

Performance Specifications. It is expressly understood and agreed that CES shall be in no way held liable for any third

party equipment performance specifications expressed or implied, unless incorporated into this agreement as an integral

part. Such performance specifications will be subject to the respective manufacturer’s warranty terms. CES may remotely
administer the batteries, inverter and other controls in your system in conjunction with utility demand response and similar
programs in order to maintain the reliability of the electrical grid.

Rebates & Tax Credits. Tax credits are based on current IRS policies as they apply to the Solar Investment Tax Credit.

IRS Form 5695 is available from the IRS, and Owner is advised to consult with a tax professional to fill out this form.

Rebates and referral fees paid by CES will be made via check or credit on account. Owner is advised to consult with a

tax professional regarding any taxable effect these rebates, fees and credits may have.

Electric Bill Analysis and Changes. With the advent of Community Choice Aggregation utilities, time of use electric

rates and frequent rate plan changes, electric bills are quite complicated. Your utility is available to explain your bill, and

your monitoring system will indicate the amount of energy (measured in kwh) produced by your system. If you require
assistance in interpreting or optimizing your bill, CES can provide this work as a service for $200 with a minimum charge
of one hour.

Force Majeure. Except with respect to any payment obligations hereunder, both Parties shall be excused for delay in

the performance of any obligations hereunder to the extent that such delay is the result of or attributed to a force majeure

event (“Force Majeure Event”). For purposes of this Agreement, a Force Majeure Event means any cause beyond the
affected Party’s reasonable control including but not limited to acts of God such as storms, fires, floods, lightning and
earthquakes, sabotage or destruction by a third party of a System, war, riot, acts of a public enemy or other civil
disturbance, pandemics, medical emergencies that have resulted in a local, state or federal state of emergency,

Coronavirus or similar viruses or illnesses requiring quarantine, strikes, walkout, lockout or other significant labor

dispute, interruptions in delivery of supply of parts or raw materials, the issuance of any new utility requirements, trade

association, or government Laws.

Substitution of Like Product. In the event that any specified material or equipment becomes unavailable either

temporarily or permanently after the Agreement is executed, provided that such availability is a result of factors beyond

Contractor’s control, then in the event of temporary unavailability, the Agreement time shall be extended to reflect the

duration of time that Contractor is delayed by the unavailability, and in the case of permanent unavailability, Contractor

shall be excused from providing said material or equipment and allowed to provide an available substitute. To the extent
an available substitute is provided by Contractor under this provision, any increase in the cost between the originally
specified material and equipment and the substitute shall be paid by the Owner to Contractor.

Fifteen (15) Year Limited Warranty.

1. System Warranty — Repair or Replacement. Contractor warrants the CES System (except battery storage
components) against defective workmanship for a period of fifteen (15) years after Substantial Completion. This
warranty covers the CES System as a whole only and provides for no-cost repair or replacement of the CES
System in accordance with this warranty (except battery storage components). Battery storage components,
including batteries, enclosures, control systems, transformers and monitoring devices are warranted by the
manufacturers, and CES will provide warranty service based on current manufacturer policies. The separately
included manufacturer warranties for the solar panels, inverters, monitoring, frames and battery storage
components are in lieu of and not in addition to Contractor’s warranty obligations. Typical manufacturer
warranties are as follows: solar panels 25 years, microinverters and optimizers 25 years, SolarEdge inverters 12
years (with an option to extend for another 13 years), standard string inverters 10 years (with an option to extend
for another 10 years), monitoring gateway equipment 2 years, and batteries for 10 years. If included, cellular
modem monitoring is provided for an initial term of 5 years depending on system. Any claims for defect in
workmanship or otherwise related to or arising from those materials are excluded from Contractor’s warranty
obligations, including loss of energy caused by delays by manufacturers. Contractor shall make available to Owner
all warranty documents relative to the equipment and materials incorporated in the CES System as provided by the
applicable manufacturers. Contractor will also be the warranty administrator for such manufacturer warranties and
as such it will, on a reasonable basis, provide a first line of support on any manufacturer warranty claims. Repair or
replacement as provided under this warranty is the exclusive remedy of Owner. The warranty period will not be
extended, nor will a new warranty period begin, upon any repair or replacement conducted under this warranty.
This limited warranty does not warrant a specific power output, which is exclusively covered under the module
manufacturer warranty. Contractor does not make any promises or guarantees about any return-on-investment
variables related to the CES System, including but not limited to, issues related to utility rate increases, home
resale value, maintenance costs, performance degradation, home energy needs, and CES System output.

28.1. Roof Penetration Warranty. Roof penetration warranty is fifteen (15) years after Substantial Completion or the
remaining warranty on the roof as provided by the original roofer, whichever is less. Contractor guarantees that the
roof penetrations made as part of the CES System will not leak into the underlying building space. If there is a leak,
Contractor’s sole obligation will be to repair the source of the leak and repair/replace any damage to sheetrock,
insulation or paint in underlying building spaces. Claims for leaks must be made within seven (7) days of the start
of leaks. In no event will Contractor be liable for remediation work due to mold, fungus or rotted structural members,
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29.

30.

31.

32.

33.

34.

nor will Contractor be liable for leaks that are caused by debris or other items under the solar array that cause water
to accumulate. Contractor shall not be responsible for roof leakage unrelated to areas that are not underneath the
solar panels. Service calls for leaks that are proven to be unrelated to Contractor work will be billed to the Owner.

28.2. Assignability. The warranties included with this Contract are transferable to a secondary owner within ten (10)
years of the installation. Such transfer must be initiated within sixty (60) days of ownership change.

28.3. Exclusions. This limited warranty excludes the following conditions: (i) failure to properly operate or maintain the
CES System in accordance with online instructions provided on the CES and manufacturer’s websites; (ii) any
repair or replacement using a part or service not provided or specifically authorized in writing by Contractor; (iii)
damages caused by, in Contractor’s judgment, Owner or third party abuse, accident, alteration, improper
maintenance or installation, pre-existing roof conditions, modification or removal by anyone other than Contractor
or authorized Contractor representative, misuse, negligence or vandalism, riots, animal damage, or environmental
pollution such as soot, salt damage, or acid rain, or earthquake, fire, flood, extreme weather conditions such as high
wind or frozen water buildup, or other acts of God or other unforeseen conditions that are beyond Contractor’s
control; (iv) solar systems with the type or serial number(s) altered, removed, or illegible; (v) integration, stability
and connections to networking equipment, local cellular infrastructure and related software, whether or not provided
by CES; (vi) utility or electric service provider mandated operating changes; and (vii) cosmetic defects, such as
discoloration or scratches, caused by normal wear and tear. All guarantees and warranties are contingent on Buyer
(and subsequent owner) keeping all equipment in good operating condition. Customer’s responsibilities to maintain
the system in good operating condition include removing debris that may accumulate underneath or on solar panels,
keeping panels clean (less than 4% soiling on average), pruning trees that may cause shade, keeping equipment heat
sinks and vents clean, maintaining the internet connection and local monitoring gateway, keeping the inverter power
circuit on without interruption (except for local power failures and maintenance), and keeping animals that may
damage wiring away from areas underneath the solar panels.

Limitation of Warranty. THE WARRANTIES SET FORTH IN SECTION 28 ABOVE SHALL CONSTITUTE THE

ONLY WARRANTIES APPLICABLE TO THIS CONTRACT, THE CES SYSTEM AND WORK PERFORMED

HEREUNDER. CONTRACTOR HEREBY EXPRESSLY DISCLAIMS ANY AND ALL OTHER WARRANTIES,

EXPRESS OR IMPLIED, INCLUDING WITHOUT LIMITATION THE WARRANTIES OF MERCHANTABILITY

OR FITNESS FOR PARTICULAR PURPOSE, USE OR APPLICATION, AND ALL OTHER OBLIGATIONS OR

LIABILITIES. ENERGY STORAGE SYSTEMS SHOULD NOT BE RELIED ON AS A POWER SOURCE FOR

CRITICAL MEDICAL DEVICES. IN NO EVENT SHALL CONTRACTOR BE LIABLE FOR INCIDENTAL,

CONSEQUENTIAL OR SPECIAL DAMAGES, LOSS OF USE, LOSS OF PROFITS, LOSS OF PRODUCTION, OR

LOSS OF REVENUES FOR ANY REASON WHATSOEVER.

LIMITATION OF LIABILITY. CONTRACTOR’S SOLE LIABILITY, AND OWNER’S SOLE REMEDY, WITH

RESPECT TO ANY WORK AND MATERIALS WHICH BREACH CONTRACTOR’S OBLIGATIONS UNDER

THIS CONTRACT SHALL BE FOR CONTRACTOR TO REPAIR, REPLACE OR RE-PERFORM THE DEFECTIVE

OR NONCONFORMING WORK AND MATERIAL WITHIN FOURTEEN (14) BUSINESS DAYS OR SUCH

PERIOD COMMERCIALLY REASONABLE ACCORDING TO INDUSTRY STANDARDS AFTER WRITTEN

REQUEST BY OWNER.

Warranty and Service Work. No monitoring, repair, maintenance or warranty work will be performed if there are any

outstanding amounts, including late payment and interest fees.

Notice. Any notice required or permitted under this Contract shall be deemed given, if in writing, on the fifth (5") day

after deposit in the U.S. Mail, first-class postage prepaid, and addressed to the Party at the address shown in this Contract,

although such address may be changed by written notice from one Party to the other as necessary.

Assignment; Third-Party Beneficiaries. Except with respect to the assignability of warranties in Section 25 above,

Owner may not transfer or assign this Contract and its rights and obligations herein to a successor or purchaser of the

Property or an interest therein. There are no third-party beneficiaries to this Contract. Nothing in this Contract shall create

a contractual relationship with or a cause of action in favor of a third-party against either Party. Notwithstanding the

above, (i) Contractor may assign this Contract without notice to or consent of Owner in the event of a merger,

reorganization, consolidation or sale of all or substantially all of Contractor’s assets, and (ii) if all or any of this Contract
is to be financed through a financial institution, Owner may assign its rights hereunder to such institutions. Owner and

Contractor will make, execute and deliver all forms reasonably required by a lender for such purposes.

Statutorily Required Information About The Contractors State License Board (“CSLB”):

CSLB is the state consumer protection agency that licenses and regulates construction contractors.

Contact CSLB for information about the licensed contractor you are considering, including

information about disclosable complaints, disciplinary actions, and civil judgments that are reported

to CSLB. Use only licensed contractors. If you file a complaint against a licensed contractor within
the legal deadline (usually four years), CSLB has authority to investigate the complaint. If you use

an unlicensed contractor, CSLB may not be able to help you resolve your complaint. Your only

Page 6 of 14
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\/\/E N D E I__ 1111 Broadway, 24 Floor T: 510.834.6600 www.wendel.com

Q O S E N Oakland, CA 94607-4036 F: 510.834.1928 dsimon@wendel.com

November 4, 2019

VIA HAND-DELIVERY AND E-MAIL

David Fogt (david.fogt@cslb.ca.gov)
Registrar of Contractors

California Contractors State License Board
9821 Business Park Drive

Sacramento, CA 95827

Re: CSLB’s Determination that C-46 Cannot Add Storage to Existing Solar
Systems

Dear Mr. Fogt:

During our one-on-one discussion at the October 1, 2019 energy storage stakeholders
meeting that you hosted at CSLB’s headquarters, we briefly discussed CSLB’s current position
that C-46 solar contractors are permitted to install an energy storage device only if solar
photovoltaic modules are simultaneously installed. You invited me to send you this letter
explaining why the California Solar and Storage Association (“CALSSA”) feels strongly that
CSLB’s position is arbitrary and contrary to law.

Summa

During the past year, CSLB has asserted through e-mails and correspondence that C-46
solar contractors may install energy storage devices only at the same time they install solar
photovoltaic modules under a single permit, but they are prohibited from adding the same
devices later. When asked, CSLB indicated this timing distinction is necessary to avoid
rendering meaningless the second sentence of the C-46 classification that says “/a] licensee
classified in this section shall not undertake or perform building or construction trades, crafis,
or skills, except when required to install a thermal or photovoltaic solar energy system.”

CSLB’s rationale is flawed because it wrongly assumes that storage devices are not
included in the definition of solar energy systems that C-46 contractors have been permitted to
install for 40 years. In fact, CSLB regulation and numerous legislative enactments have
uniformly included storage devices in the C-46 classification. CSLB cannot change the law
simply by issuing e-mails and letters stating its new interpretation, and any new regulation to this
effect would exceed CSLB’s statutory authority. Moreover, CSLB’s rationale is inconsistent
with its own interpretation because it would mean solar contractors are never permitted to install
storage devices because they are never required in order to install a solar energy system.

016931.0002\5657877.1
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The referenced sentence in the C-46 classification simply reiterates statutory and
regulatory provisions that allow specialty contractors to perform work outside their trade when
that work is “incidental and supplemental” to accomplish work within their classification, such
as the necessity for solar contractors’ to install and waterproof roof penetrations to support roof-
mounted photovoltaic panels.

CSLB’s unlawful and arbitrary restriction hurts consumers seeking to protect themselves
against utility power shut-offs by adding storage devices to their solar energy systems, the
overwhelming percentage of which were installed by C-46 solar contractors. Now they must
hire a different contractor to modify their system by adding or expanding storage capacity, thus
voiding the warranties they received from the C-46 and product manufacturers whose warranties
exclude coverage for modifications made by others. No discernable benefit is produced by
CSLB’s arbitrary action that flies in the face of 40 years of industry practice and applicable law.

Analysis
1. CSLB’s Current Position Regarding Who May Install Energy Storage

On December 19, 2018, CSLB sent an e-mail asserting that C-46 solar contractors can
install energy storage only when they install a photovoltaic system at the same time and under a
single permit.! CALSSA asked CSLB to clarify and justify its position. CSLB responded in a
May 14, 2019 letter from Classification Deputy Hal Clay, attached as Exhibit 2. Mr. Clay
contended that “CSLB’s established policy for many years” has been that a C-10 is the only
specialty classification permitted to modify an existing solar energy system by adding energy
storage. As proof, he attached the December 2018 e-mail and three earlier letters.

The first letter was issued in 2005 in response to an inquiry from an electricians’ union
(IBEW). It does not mention energy storage and therefore is not relevant to this issue.

The second letter was written in 2016 in response to an inquiry from an electricians’
union training organization (NECA). It states that “/t/he C10 — Electrical classification is the
most appropriate to install [energy storage systems] in existing structures.” It does not mention
solar energy systems or the C-46 solar contractor classification. Therefore, this second letter is
similarly irrelevant because it does not address the issue of who may install energy storage when
paired with solar.

CSLB finally touched on this issue in the third letter, dated July 18, 2017. There, CSLB
asserted: “The C46 — Solar classification may install energy storage systems as part of a solar
system installation. The C10 — Electrical classification may install energy storage systems as
part of a photovoltaic system installation as well as an independent project.” This language does
not support the distinction CSLB now claims, where a C-46 is not permitted to add storage to an

! See December 19, 2018 e-mail from CSLB Classification Deputy Hal Clay to Santa Barbara County
building inspector Curtis Jensen, attached hereto as Exhibit 1.
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existing photovoltaic system. Rather, it merely stated that a C-10 may install storage in both
situations — where photovoltaics are present, as well as when they are not.

CSLB did not squarely address this issue until Mr. Clay’s December 2018 e-mail to the
Santa Barbara building inspector, described above. This was the first time CSLB asserted that a
C-46 may not add storage to an existing photovoltaic system. Mr. Clay’s May 14, 2019 assertion
that this “has been the CSLB’s established policy for many years” is unsupported by these earlier
letters. More importantly, this new position is inconsistent with 40 years of CSLB regulations
and Legislative enactments, all of which have uniformly included storage within the solar
classification.

2, CSLB and the California Legislature Have Always Considered Energy
Storage A Component of Solar Energy Systems that Solar Contractors Are
Permitted to Install

(a) CSLB Regulations Have Consistently Included Energy Storage within the
Solar Contractor Classification for More than 40 Years

CSLB outlined the history of its solar energy and storage licensing activities on pages 12-
20 of its March 21, 2019 Energy Storage Systems Report (the “Report”). Storage systems were
included in CSLB’s earliest solar classification when it created the SC-44 Supplemental Solar
Classification in 1978. “Storage systems” were expressly included in CSLB’s regulatory
definition of an “active solar system”. Four years later, in 1982, CSLB amended the
classification to clarify that these systems include the storage of electricity generated from
photovoltaic solar energy systems. Those changes were retained when CSLB amended the
classification again in 1983.

In 2009, CSLB amended the classification to its current form. It simplified the
classification by replacing the term “active solar energy system” (and its associated definition
that included “storage systems”) with the undefined but — after 31 years — generally understood
terms “thermal or photovoltaic solar energy systems.” The Report quotes CSLB’s statement of
reasons for the 2009 amendments:

The proposed amendment is being made in order to update the definition of a C-
46 Solar Contractor by deleting text that refers to specific and in some cases
outdated types of solar energy systems. Instead, the definition would simply refer
to thermal and photovoltaic solar energy systems to allow for new innovations
that would also meet this definition.

Nothing in the statement of reasons indicates any intent or desire to remove storage or other
aspects of “solar energy systems” definition from the scope of work solar contractors are
permitted to perform.

2 See Report at p. 20.
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CSLB’s regulatory history unequivocally proves that energy storage devices are a
component of solar energy systems that C-46 contractors were expressly authorized to install
whenever they are paired with photovoltaics. Nothing in CSLB’s 40-year history of regulating
solar contractors provides any basis or support CSLB’s recent arbitrary position that allows a C-
46 to include storage devices in the original installation but prohibits them from subsequently
adding these devices to an existing system.

(b) The California Legislature has Likewise Understood and Defined Solar
Energy Systems to Include Energy Storage

The California Legislature likewise considers storage devices a component of solar
energy systems. For more than 40 years, and on 23 separate occasions, the California
Legislature has defined “solar energy systems” to include storage.” In 1978 — the same year
CSLB adopted the Supplemental Solar Classification — the Legislature adopted Civil Code §
801.5. This law creates a solar easement for sunlight across real property for any “solar energy
system”, which the Legislature defined as:

Any solar collector or other solar energy device whose primary purpose is to
provide for the collection, storage, and distribution of solar energy for space
heating, space cooling, electric generation, or water heating.... [and a] structural
design feature of a building, including ... [a]ny design feature whose primary
purpose is to provide for the collection, storage, and distribution of solar energy
for electricity generation, space heating or cooling, or for water heating.

The Legislature has amended § 801.5 three times since 1978 without removing the references to
storage, thus reaffirming its initial determination that solar energy systems include storage.

That same year (1978), the Legislature adopted the Solar Rights Act at Civil Code § 714.
This law voids deed and contract provisions that restrict the installation of “solar energy
systems”, which the Legislature defined by reference to the definition provided in § 801.5
(discussed above). The Legislature has amended the Solar Rights Act 12 times without
modifying its determination that solar energy systems include storage devices.

In 1980, the Legislature adopted Revenue & Taxation Code § 73 to exempt “active solar
energy systems” from property taxes, and once again the Legislature defined solar to include
“storage”:

Active solar energy system” means a system that, upon completion of the
construction of a system as part of a new property or the addition of a system to
an existing property, uses solar devices, which are thermally isolated from living

? As explained below, the Legislature has passed three laws and amended them 20 times since 1978, and
each time the Legislature affirmed that solar energy systems include storage.
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space or any other area where the energy is used, to provide for the collection,
storage, or distribution of solar energy.4 (Underlining added)

* ok ok
An active solar energy system that uses solar energy in the production of
electricity includes storage devices, power conditioning equipment, transfer
equipment, and parts related to the functioning of those items.> (Underlining
added)

The Legislature has amended § 73 five times without modifying its determination that solar
energy systems include storage devices.

This overwhelming and incontrovertible evidence establishes that storage devices have
always been considered a component of solar energy systems that solar contractors are permitted
to install. CSLB established this fact in 1978 when it created the Supplemental Solar
Classification, and the Legislature followed CSLB’s lead by adopting three different statutes that
define solar energy systems to include storage and amending those statutes 23 times without
changing this critical fact. Nothing in CSLB’s regulatory history or the Legislature’s statutory
enactments supports the arbitrary and groundless limitation CSLB now seeks to impose.

3. CSLB’s Rationale for Prohibiting Solar Contractors from Adding Storage to
an Existing Solar Energy System is Fatally Flawed

In light of this 40-year history, CALSSA was mystified by CSLB’s reinterpretation of
what constitutes a solar energy system and the work solar contractors are permitted to perform.
So on May 20, 2019, CALSSA requested a meeting with CSLB to understand its legal
justification for not allowing a C-46 solar contractor to modify existing solar energy systems by
adding energy storage. CSLB responded in a May 28, 2019 letter from its Chief of Licensing,
Justin Paddock, which is attached as Exhibit 3. Mr. Paddock referenced the second sentence of
current solar contractor classification at 16 CCR 832.46 which states:

A licensee classified in this section shall not undertake or perform building or
construction trades, crafts, or skills, except when required to install a thermal or
photovoltaic solar energy system. (Emphasis in original)

Mr. Paddock reasoned that this part of the regulation would be rendered meaningless if a C-46 is
permitted to add energy storage to an existing solar energy system. He is incorrect.

Mr. Paddock’s reasoning assumes that energy storage is not considered part of a solar
energy system. But, as detailed above, CSLB and the Legislature have always defined solar
energy systems to include storage devices. Moreover, the sentence he references has been part

4 See Revenue & Taxation Code § 73(b)(1).
* See Revenue & Taxation Code § 73(d)(1)(B).
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of the C-46 classification regulation since its creation in 1982, and until 2009, that regulation
included a definition of “solar energy systems” that expressly included energy storage.
Therefore, CSLB cannot now redefine that sentence to exclude energy storage. Finally, if Mr.
Paddock’s interpretation were correct, then a C-46 would never be permitted to install energy
storage. That is because the referenced sentence only allows the C-46 to perform other
construction trades when doing so is required to install solar energy system. Energy storage is
never required to install a solar energy system, as evidenced by the fact that an overwhelming
majority of existing systems do not include storage.

The sentence Mr. Paddock referenced in the C-46 classification at 16 CCR 832.46 exists
to place sensible restrictions on a classification that necessarily involves multiple trades. As
CSLB explained in its Energy Storage Systems Report, CSLB developed the C-46 classification
in 1981 based on the fact that “a new specialty class, rather than a supplemental license, would
allow the Board to verify the practical skills of applicants to the class, including "HVAC,
electrical, plumbing, engineering, and other associated trades '8 The referenced sentence
simply reiterates the statutory and regulatory provisions that allow specialty contractors (like the
C-46) to perform work outside their trade that is “incidental and supplemental” to their
classification. Specifically, Business and Professions Code § 7059(a) provides:

Nothing contained in this section shall prohibit a specialty contractor from taking
and executing a contract involving the use of two or more crafts or trades, if the
performance of the work in the crafts or trades, other than in which he or she is
licensed, is incidental and supplemental to the performance of the work in the
craft for which the specialty contractor is licensed.

CSLB defined “incidental and supplemental” by regulation at 16 CCR 831:

For purposes of Section 7059, work in other classifications is “incidental and
supplemental” to the work for which a specialty contractor is licensed if that work
is essential to accomplish the work in which the contractor is classified. A
specialty contractor may use subcontractors to complete the incidental and
supplemental work, or he may use his own employees to do so. (Emphasis added)

The restriction that permits solar contractors to perform other trades only when “required” to
install a solar energy system under 16 CCR 832.46 follows the general restriction in Regulation
831 that allows a contractor to perform work in other classifications only when doing so is
“essential” to accomplish work that is squarely within that contractor’s classification.

Nothing in CSLB’s regulations supports an arbitrary restriction on solar contractor’s
ability to add storage devices to an existing photovoltaic system because, as noted above, solar
energy systems have always been defined to include storage. These retrofit projects are simply a

® See Report at p. 11,
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modification, which solar contractors are permitted to make under the first sentence of 16 CCR
832.46 which states:

A solar contractor installs, modifies, maintains, and repairs thermal and
photovoltaic solar energy systems. (Emphasis added)

Adding storage to an existing system is no different than adding an inverter to a system that was
previously used for only for serving a property’s direct current (DC) energy needs, or adding a
telecommunication monitoring device to a system that previously had none.

4. CSLB Lacks Authority to Prohibit a C-46 from Adding Storage Devices to
Existing Solar Energy Systems

CSLB’s reinterpretation of the C-46 classification is inconsistent with text and
regulatory history the C-46 classification at 16 CCR 832.46. CSLB cannot change that
regulation simply by issuing letters and e-mails announcing a substantive change under the guise
of CSLB’s “interpretation”. If CSLB wishes to change regulation, it must follow the rule-
making process provided under the Administrative Procedures Act and associated regulations.
However, CSLB does not have unlimited rulemaking authority. That authority is derived from
Business and Professions Code § 7059(a), which allows CSLB to adopt contractor license
classifications based on established practices in the construction industry:

The board may adopt reasonably necessary rules and regulations to effect the
classification of contractors in a manner consistent with established usage and
procedure as found in the construction business, and may limit the field and scope
of the operations of a licensed contractor to those in which he or she is classified
and qualified to engage .... (Emphasis added)

CSLB knows and admits “/t]he C-46 Solar Contractor has been installing some form of
ESS in conjunction with a photovoltaic system for approximately 40 years. 7 Throughout this
time, CSLB has ensured solar contractors’ competency with energy storage devices. A review of
CSLB’s 2017 Occupational Analysis Report for the C-46 Solar Examination emphasizes
competency in the installation, service, and repair of energy storage devices. Indeed, the C-46
Occupalﬂional Analysis Questionnaire contains no less than 31 different references to energy
storage.

Solar contractors’ experience with energy storage began with off-grid solar energy
systems because batteries were essential if the owner desired electricity at night. It continued
with some grid-tied systems when solar customers wanted to store excess electricity production
instead of simply feeding it into the utility grid without compensation. Storage became

7 See Report at p. 70.

8 See CSLB’s Occupational Analysis Report, C-46 Solar Examination, August 2017, Appendix B —
Occupational Analysis Questionnaire, Section III.
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somewhat less attractive after 1996, because California adopted net metering rules that required
utilities to provide solar customers a bill credit for excess electricity solar customers’ systems
exported to the grid.”

Batteries have become increasingly popular again in recent years for a few reasons. In
2016, the utilities convinced the California Public Utilities Commission (“CPUC”) to change net
metering by reducing the credit solar customers receive for electricity their systems export to the
grid. The utilities also convinced the CPUC to adopt “time-of-use” rate structures that decrease
the value of electricity generated during daylight hours, thereby further weakening the economic
value of solar energy exported to the grid. These changes make it more attractive for solar
customers to store excess electricity their systems produce instead of feeding it into the grid. At
the same time, advances in battery technology have enabled battery manufacturets to provide
modular, self-contained storage devices with integrated safety measures that are becoming
increasingly common and affordable.

Solar contractors have been installing and servicing energy storage devices for more than
40 years. CSLB acknowledges this and has diligently tested their competency in this subject.
CSLB cannot suddenly disavow these facts by reinterpreting existing regulation, or adopting new
regulations, that fly in the face of this long-established usage in the construction industry.

5. CSLB’s Unjustified Position Undermines Consumer Protection and Creates
Unnecessary Complications in the Market

Consumer protection is a fundamental concern for CSLB and underlies many of its
laudable programs and regulatory efforts. But its arbitrary restriction on solar contractors hurts
consumers who, like so many in this era of utility shut-offs, want to add a storage device to their
existing photovoltaic system. Adding storage requires significant system modifications. The
wired connection between the photovoltaic modules and inverter are interrupted by the addition
of the storage device. And unless the storage device has its own inverter, it will rely on the solar
energy system’s inverter to convert the stored DC electricity to AC before feeding into the
property’s electric service panel. Inverters are the most frequent cause of solar energy system
failures.

According to CSLB’s reinterpretation, a customer who hired a C-46 contractor to install
their solar energy system would be forced to hire a different contractor to make these
modifications. Contractor warranties exclude coverage for modifications made by others. If the
malfunction subsequently occurs in the inverter or any other part of the original systems, the C-
46 who installed it will reasonably suspect the problem was caused by the C-10’s modifications
and/or the energy storage device it supplied and installed. The C-10 will invariably blame the C-
46. 1t is often difficult to establish the source and cause of electrical problems. The customer

? “Net-metering” is a program the State of California initially adopted in 1996 through Public Utilities
Code § 2827 utilities to provide solar energy customers a credit for electricity their photovoltaic systems feed into
the grid.
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will be stuck in the middle because of CSLB’s arbitrary action and lose the benefit of the
warranties they purchased. This is significant because these warranties often run for 10-years.

The problem becomes worse when one considers the impact on warranties provided by
the manufacturers of solar energy system components. California required manufacturers to
provide long-term warranties as a condition to participate in the California’s earliest solar rebate
program, the California Solar Initiative. Those warranties became the norm with manufacturers
routinely providing warranties of 20 years for photovoltaic panels and 5-10 years for inverters.
Those warranties routinely exclude damage caused by modifications made by contractors they
have not certified to work on their products. So the manufacturer could challenge any product
warranty claim based on the subsequent addition of an energy storage device unless the installing
C-10 happens to be one of their approved contractors.

CSLB’s arbitrary restriction creates additional problems and complications. If a C-46
installed a storage device, are they prohibited from repairing or maintaining it? The cost of
batteries will continue to fall in coming years. Because modern storage devices are modular and
easily expanded, many storage customers will invariably choose to increase their energy storage
capacity by adding additional devices as prices fall, especially as PG&E and other utilities
expand their power shut-offs to mitigate wildfire risk. Under CSLB’s arbitrary position, a
customer who hired a C-46 to install their original system with storage will now have to hire a
different (C-10) contractor to expand their storage capacity, resulting in two contractors having
conflicting responsibility for the same component of the consumer’s solar energy system.

This arbitrary decision by the CSLB staff has already caused disruption in the
marketplace, including for some of California’s most experienced contractors. In one example, a
solar contractor intended to include a storage device in the initial solar energy system but was
unable to do so because of manufacturer back-log. The contractor addressed the delay by first
pulling a permit for the photovoltaic system and then pulling a subsequent permit to install the
storage device once the product became available a few months later. This strategy is becoming
increasingly common because federal tax credits on solar energy systems are steadily declining
over the coming years and customers want to start their projects as soon as possible to lock-in
savings at the higher tax credit. In other situations, certain building departments in California are
requiring two separate permits be pulled, one for the solar photovoltaic system and one for the
energy storage device.

The foregoing examples illustrate the untenable nature of CSLB’s position. It harms
consumers by undermining both their legal rights and the ability to protect themselves against an
increasingly unreliable utility grid.

Conclusion

CSLB’s position prohibiting solar contractors from adding energy storage to existing
solar energy systems is inconsistent with more than 40 years of California law, CSLB regulation,
and industry practice. It provides no discernable benefit to the public and, to the contrary, it
undermines the warranty rights of California consumers that CSLB was created to advance. We
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realize CSLB has not had sufficient opportunity to consider this issue because attention has
focused on the broader rule-making process for energy storage overall. We hope this letter
provides CSLB a more thorough examination of the issue and its ramifications, and we request a
meeting to discuss this issue with you in person after you have had an opportunity to digest its
contents.

Our goal and request is for CSLB to issue a letter retracting its recent guidance and
affirming that the current C-46 classification allows solar contractors to install energy storage
devices as part of a solar energy system, whether simultaneous to the installation of solar
photovoltaic panels or as a modification to an existing photovoltaic system. We appreciate the
opportunity to provide you our analysis of this issue and look forward to hearing from you to
schedule a time so that we may discuss next steps.

Very truly yours,

WENDEL ROSEN LLP

cc: Bernadette Del Chiaro, CALSSA
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From: Clay, Hal@CSLB <Hal,Clay@cslb.ca.gov> On Behalf Of CSLB Classlfucatlons Deputy@CSLB
Sent; Wednesday, December 19, 2018 12:24 PM

To: Jensen, Curtis <cujensen@co.santa-barbara.ca.us>

Subject: RE: Another question regarding license classification

Good afternoon,

Your interpretation of when it is appropriate for a C46-Solar contractor to install an Energy Storage System (ESS) Is
correct. A C46 contractor can install an ESS at the time of installation of the PV solar system.

The most appropriate classification for the project described would be the C10-Electrical classification. C10
contractors can install ESS as stand-alone projects.

#et Oty

Enforcement Representative 1l

Classification Deputy
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From: Jensen, Curtis <cujensen@co.santa-barbara.ca.us>

Sent: Wednesday, December 19, 2018 9:49 AM

To: Clay, Hal@CSLB <Hal.Clay@cslb.ca.gov>

Cc: Habich, Joseph <jhabich@co.santa-barbara.ca.us>; Abolhoda, Massoud <mabolhoda@co.santa-barbara.ca.us>
Subject: Another question regarding license classification

Mr. Clay,

I am sending this e-mail to you, because of your past assistance with other classification questions.

We have a client who holds a C-46 license. They have submitted for a permit “to retrofit solar electrical systems
with AC Coupled home batteries” (Energy Storage System, ESS).

So the permit’s scope of work would not include the installation of a Photovoltaic system or a Solar Heat Collector,
but rather just the installation of ESS units to an existing electrical system that has a PV system. )

| believe that the CSLB position is, if the contractor was installing a PV system and the ESS under the same permit,
then this scope of work could be performed under the C-46 license.

Would this be a correct understanding of the Board’s interpretation?

But what if there were no existing PV system, or as in this case an existing PV system, and the C-46 wants to install
an ESS unit to an existing electrical system?

Would this be allowable, according to the CSLB interpretation of the C-46 license classification?

12
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CONTRACTORS STATE LICENSE BOARD STATE OF CALIFORNIA

9821 Business Park Drive, Sacramento, CA 85827 Governor QGavin Newsom
Malling Address: P.O. Box 26000, Sacramento, GA 95826
o B800.321.CSLB (2752) | www.csib.ca.gov | CheckThelicenseFirst.com

May 14, 2019

Bernadette Del Chiaro

California Solar & Storage Association
1107 9% Street

Sacramento, CA 95814

-Re: CSLB policy on C46-Solar classification and Energy Storage System (ESS) installation

Dear Ms. Del Chiaro:

This letter is in response to your request for clarification of the Contractors State License Board (CSLB)
policy on when it Is appropriate for a C46-Solar classification contractor to install an energy storage
system. Your request has been sent to me for reply.

It has been the policy of the CSLB that it is appropriate for C46-Solar classification contractors to install
energy storage systems only at the time they are installing a solar PV system.

Energy storage systems are electrical devices. As such, stand-alone energy storage system
installations are perfored by C10-Electrical classification contractors. The CSLB has maintained that
contractors holding the A-General Engineering and B-General Building classifications may also install
energy storage systems within the scope of work on projects they are properly licensed to perform.

The installation of energy storage systems to existing solar PV systems, regardless of the classification
of the original installing contractor, are appropriately performed by C10-Electrical classification
contractors. The foregoing has been the CSLB’s established policy for many years.

CSLB employees continue to review any classification determination requests related to energy storage
systems on a case by case basls with input from senior staff of the CSLB and work to provide
consistent classification determinations on this topic.

As a point of reference, the CSLB Energy Storage Systems Report compiled prior to the March 21,
2019 meeting Included a summary of four previous publicly Issued determinations provided on this
subject. Here is that summary:

1. For the purposes of PV systems on residentlal and commerclal bulldings and projects
that “feed into the utillty grid or otherwise offset the energy costs for structures they
~ serve,” the C-10 Electrical or C-46 Solar contractor licenses are the appropriate
“classifications. (July 6, 2005 Letter — former Registrar Stephen Sands)

2. The C-10 Electrical Contractor may install an energy storage system as part of a
photovoltaic system installation or as an independent contract. (see October 28,
2016 Enforcement Committee packet and July 18, 2017 Classlflcation Deputy
determination).

3. The C-46 Solar Contractor classification may install an energy storage system as part
of a solar system installation only and may not Install a standalone energy storage
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Ms. Bernadette Del Chiaro
May 14, 2019
Page 2 of 2

system. (see October 28, 2016 Enforcement Committee packet and July 18, 2017
Classiflcation Deputy determination)

4, The A-General Engineering Contractor classification may install an energy storage
system if the work includes a plant or facility to house the system. (November 15,
2016 Letter - former Reglstrar Cindi Christenson),

Since the March 21, 2019 meeting, the CSLB has recelved only one additional ESS classification
determination request. A determination, consistent with all previous determinations, was provided to the
inquiring party on April 3, 2019 after consulting with the Registrar, Chief Deputy Regtstrar, Chief of
Licensing & Examination and the Chief of Legislation.

Thank you for contacting the Contractors Board and allowing us to address your concerns.
Sincerely,
Hal Clay

Classification Deputy
Licensing Division

Enc 1: Coples of previous determinations referenced in ESS report
Enc 2: Copy of April 3, 2019 determination

123



ﬁg CSLEBE ENERGY STORAGE SYSTEMS REPORT

EXHIBIT ONE

e %Kﬁl—imﬁlﬂﬂ. JEfY Ll LELERALY o
¥ —mﬁ; ST EP BAn SR,
ARNONLE SORMATEENE RN Miawndf

hg Ao PU Bow 22000, Brcramiendo, CA 63020

,:'_- r "l

July §, 2045

John I, (Y2
I::Pgmi :hw:wod of Riecirion) Warkery

Looal Union &
55 Pillmors Strees
Ras Francivon, Ch 94117

Sabject:  Rluuvoltaic Smtus

Dreer My, O'Rmrice:
“Thia Loty 12 f0 erponse to your requess for 8 Homsalag detenmbuntion conceming e instatinton of
PRASEVOILLRS Lystoind,

Anocificatly, feve naked that wa B the Hosme ch;mﬁﬂmms.
aj‘rlbws :ﬂm.’i“n'.: cesidyntiol vad ool bwl(ﬁng Tojecty, We hm M‘? l?n.: prnrpms g?ﬁ:ﬁng

T th Gl d of otierwiTe ilsatng the Sy 60 e pErez o2 exiqiing
faovs and o gnm CONEOSTWONS hald.ﬁ? giter one of the %:’liowmg e "E} license chzsuficamg can

ol sy photovaliaic system withou mnetions:
C-10
46 (Salar)

la &d comiyeeaois holding the Gepoes) mmm Teazner cleasifiondn he Gensral
Bul!dmg (5) slag=ifiefion winy contract Sor die § ﬁ" :‘L})mvs?m B cmmda ww 5

1. Ia oeder for fhes Geparsd e, b lmiﬂ'irma appropiies, e st he inats])
T pmﬁ T ufb&*mnma and By Fims 5

on the typcs of preects 9 el wder The provisions wfoastivag Code Sactian 7088
(copy enoloted)

2. 1o order for the lmncml E.‘.m!dmg clamification (o be appryprinte, the pbme cootsncs e

o more unrelased wudes, of be @3 U0 B ﬁ&!yﬂwr’md mbﬂr;tmcmr lgmﬁﬁ‘:ﬁ

Buntaess and Professions Code smmm 57 {eopry eneloy

Teust that s ferepoing Informusion bay bern respondive 40 you n
addsniene! nfannovon {3 feaded, please &onmhamhfgnmﬁan mvy q&&o%lﬁ) ?%mg ReFipaica o

Stroerely,

W M.

I Swds
ﬁws G of Condracenrs

79

124



ﬂ"g CSLB ENERGY STORAGE SYSTIMS REPORT

EXHIBIT TWO

CONTRACTORS STATE LICENSE BOARD STATE OF CALIFORMIA

M 9021 Busness Park Diva, Sacramants, Califorra D427 Govemor Edmund G, Bgwet Jr,
Mailing Address: P.O. Box 26000, Sacrament. CA B5626
ly 60-321-C5LP (2752)
mva.exilica.gov » Check ThelicensaFyst com

November 15, 2016

Eddla Bernagchi

NECA Legislative and Regulatory Advocate
1127 11" Street, Suite 747

Sacramanto, CA 95814-3811

Dear Mr. Barnacchi:

I am wriling in response to your request for clarification from the Contractors Stato License
Board (CSLB) on which specialty ficense classification should be ablained to place, install and
connect an electrical energy storage system,

Energy Storage Systems (ESS) store electricity oblainad whon power is not baing used, or
"off-peak times”. These stations consist of: foundations, battery containers that are set on
helical piers- usually galvanized steel piers driven into the ground to a designed depth with a
placa of machinery, and transformers set on concrete pads,

A microgrid Is any small-scale localized slation with its own power resources, genorations and
loads, and definable boundaries,

There are two classifications that can install microgrids or an ESS., The C10 ~ Electrleal
classitication Is most appropriate to install the ESS systems in existing structures. Tho A -
General Englneering classlification would be appropriate if the work also includad a plant or
facility lo house the ESS system,

[ hope this information 1s helpful.

Sinceraly,

164 e -

Cindi Christenson
Registrar
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CONTRACTORS STATE LICENSE BOARD STATE OF CALIFORNA

I'__fl Ig 5521 Business Park Drive, Sremmenin, Coslornin Y5627 T Gavereer Edisuad G Brown Jr

Mading Addmss P O Box 76000 Sacamento CA 95826
800-321 CS51.Y (2752)
W £ 03 gav s Cherk Thal kunsefisd coer

July 18, 2017

Jonathan Hart

Center for Sustainable Energy
9325 Sky Park Court, STE 100
San Diego, CA 92123

Mr Jonathan Hart,

This letter is to follow up the email you sent requesting verification of the appropriate
tlassifications lo pedfonn instafiation of an energy slorage system as part of a solar installation

The C45 - Solar classification may install energy storage systems as part of a solar system
installation. The C10 - Electrical classification may install energy storage systems as part of a
photovoltaic system installation as well as an independant project.

This determination Is not a formal declaratory decision under the comprehensive process in
the Administrative Procedires Act. ! trust that the foregeing inforniation has been of assistance
te you

) 0
VA o/ J
( A f i

Andrea Sisto

Classification Deputy
classificaticns@csib.ca.gov
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Clay, Hal@CSLB

From: Shawn Jacobson <shawn@swellenergy.com>

Sent: Wednesday, April 3, 2019 3:30 PM

To: CSLB Classifications Deputy@CSLB; Bernadette Del Chiaro; Brad Heavner
Subject: Re: (Second Request) - Re: FW: Another question regarding license classification

I'm sorry, I can't except the explanation.

At this time, I am requesting the support of our industry group CALSSA regarding your
determination of this prior to this being formally approved based on the recent meeting that
occurred.

Kindly,

Shawn

On Wed, Apr 3, 2019 at 12:24 PM CSLB Classifications Deputy@CSLB <Classifications@cslb.ca.gov> wrote:

Good afternoon,

Are you asking for contact information of another person at CSLB? Or would you accept my explanation that | met with
the Registrar, Chief Deputy Registrar, Chief of Licensing & Examination and Chief of Legislation this morning to discuss
your email and then sent you the reply.

Hat Cly

Enforcement Representative Il
Classification Deputy
Contractors State License Board

916 255-6333 fax

This determination is not a formal declaratory decision under the comprehensive process in the
Administrative Procedures Act. I trust that the foregoing information has been of assistance to you.
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From: Shawn Jacobson <shawn@swellenergy.com>

Sent: Wednesday, April 3, 2019 3:04 PM

To: CSLB Classifications Deputy@CSLB <Classifications@cslb.ca.gov>; Brad Heavner <brad@calssa.org>; Bernadette Del
Chiaro <bernadette@calssa.org>; Simon Wooley <swooley@swellenergy.com>

Subject: Re: (Second Request) - Re: FW: Another question regarding license classification

Mr. Clay,

Per my previous email to SB County which I'll respond to to keep all in the chain, the CSLB hasn't formally made this
decision and the C46 industry ia currently working with the policymakers on this determination. As such, I don't believe
your interpretation is correct based on the current classification language and would ask that you please provide me
with a second opinion on this from a colleague or supervisor at CSLB. | have dlso included CALSSA here on this email
and they will also escalate this to CSLB.

Regarding our license. Our contracting business, Swell Services Inc., is currently a B and we also have additional
classifications submitted as C10 or C46. We currently subcontract to both C10 and 46 statewide and need absolute
clarity on this so we can stay in compliance and cease subcontracting to C46 if there is a from all determination.

Regards,

Shawn

On Wed, Apr 3, 2019, 10:14 AM CSLB Classifications Deputy @CSLB <Classifications@cslb.ca.gov> wrote:

Good afternoon,

After further discussions regarding the project described, it would not be appropriate for a C46-Solar classification
contractor to install the battery system (ESS) described. It was not installed at the time of installation of the solar PV
system and, therefore, is not appropriate for a C46 contractor to perform. The most appropriate classification is the
C10-Electrcial classification.

A bigger question did arise out of our meeting though. Does Swell Energy require a contractors license? If Swell Energy
is contracting directly with property owners for the installation of the battery (ESS) system, even through the use of
licensed subcontractors, they meet the definition of a contractor in Business and Professions Code section 7026 and
are required to hold a contractars license. Is Swell Energy contracting for the installation of these systems? Would you
be able to provide a copy of your contract for one of these projects?
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#it Chy

Enforcement Representative I
Classification Deputy
Contractors State License Board

916 255-6333 fax

This determination is not a formal declaratory decision under the comprehensive process in the
Administrative Procedures Act. [ trust that the foregoing information has been of assistance to you.

From: Shawn Jacobson <shawn@swellenergy.com>

Sent; Tuesday, March 26, 2019 2:27 PM

To: Clay, Hal@CSLB <Hal.Clay@cslb.ca.gov>; Abolhoda, Massoud <mabolhoda@co.santa-barbara.ca.us>; Mason,
Steve <Mason@co.santa-barbara.ca.us>; Matson, Mark <mmatson@co.santa-barbara.ca.us>; Greene, Kevin
<Kvgreen@co.santa-barbara.ca.us>

Cc: Bernadette Del Chiaro <bernadette@calssa.org>; Brad Heavner <brad@calssa.org>

Subject: Re: (Second Request) - Re: FW: Another question regarding license classification

Dear Mr. Clay, Mr. Curtis and Santa Barbara County Building and Safety Officials,

As you may know, the most recent CSLB board meeting had on their agenda a discussion
regarding the C46 classification installing energy storage both during the solar install as well as
a retrofit/modification to existing solar. Here is the information from this meeting:

Agenda: http://www.cslb.ca.gov/Media Room/Board And Committee Meetings/2019/Energy
Storage Systems.aspx

Meeting
packet: http://www.cslb.ca.gov/Resources/BoardPackets/BoardMeetingPacket20190321.pdf

Energy Storage
report: http://www.cslb.ca.gov/Media Room/Board And Committee Meetings/2019/Energy_S
torage Systems.aspx
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The CSLB voted to begin making possible changes to CSLB regulations defining which
classifications can perform work on energy storage systems, including those paired with

solar. The vote to authorize the opening of a rule-making at the CSLB does not mean,
however, that California has made any change in the current licensing classifications. With this
ruling, there is no change to licensing eligibility until after public proceeding results in a vote of
the board on a specific regulatory change.

As such, please approve our partner who is a C-46 contractor to install energy storage systems
on existing solar as this is clearly listed as a function of their qualifications with the CA Code of
Regulations Title 16, Division 8, Article 3.

"A C46 a solar contractor installs, modifies, maintains, and repairs thermal and photovoltaic
solar energy systems. A licensee classified in this section shall not undertake or perform
building or construction trades, crafts, or skills, except when required to install a thermal or
photovoltaic solar energy system."”

In order to install an AC coupled home battery in combination with solar, such as the Tesla
Powerwall 2 AC system, modifications must be made to the existing solar system as follows:

« The value and operations of the solar energy storage system must be clearly conveyed to
the homeowner regarding how their solar energy will charge the battery and discharge
to serve on-site load during TOU peak periods.

« The solar AC point of interconnection must be relocated to the backup loads center or
combined generation/AC battery combiner panel.

o Arevised interconnection diagram and net metering agreement must be submitted to the utility for their
approval showing the connection between the storage and solar and showing the system as a combined NEM
paired system.

« Current Transmitters must be installed on the solar properly and connected to the battery energy management
system in order for the system to properly work.

« During the commissioning process, the details of the solar system must be correctly inputted into the battery
energy management system to ensure correct operations.

e If the solar AC system is too large to "AC Couple" to the battery we have to modify the solar to either curtail the
production during an outage with a DC relay.

« The home battery provides backup during an outage with solar serving as the energy source to charge the
batteries and the solar is managed through the home hattery energy system.

Here is a snapshot showing how the systems operate to modify the solar energy to charge the battery directly during

the off-peak hours and serve on-site loads during peak utility time periods. The solar energy flow of electrons in this
case is substantially modified with the introduction of the advanced solar energy storage system,
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Please let me know if you have any additional questions and if we may have our partner
proceed with permitting and installations of Energy Storage systems in Santa Barbara County?

Thank you,

Shawn

On Thu, Jan 31, 2019 at 1:31 PM Clay, Hal@CSLB <Hal.Clay@cslb.ca.gov> wrote:

Good afternoon,

As of today, there are no formal determinations/documentation as the final decision on the appropriate trade to
install/upgrade ESS systems, as stand-alone projects, has not been made. As of today, the CSLB is allowing C46-Solar
classification contractors to install an ESS system only at the time of installation of a solar PV system. A C10-Electrical
classification is required for any other ESS system installations or upgrades.

Hal Cluy

Enforcement Representative li
Classification Deputy
Contractors State License Board

916 255-6332 fax

This determination is not a formal declaratory decision under the comprehensive process in the
Administrative Procedures Act. I trust that the foregoing information has been of assistance to you.
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From: Shawn Jacobson <shawn@swellenergy.com>

Sent: Thursday, January 31, 2019 12:42 PM

To: Clay, Hal@CSLB <Hal.Clay@cs|b.ca.gov>

Subject: Re: (Second Request) - Re: FW: Another question regarding license classification

Hellow Mr. Clay,

I am following up on this email sent on January 3rd. Do you have any documentation
showing this formal CSLB determination regarding the C-467?

Thanks,

Shawn

On Thu, Jan 3, 2019 at 8:35 AM Shawn Jacobson <shawn@swellenergy.com> wrote:

Good Morning Clay,

Thank you for your response. Can you please reference a document that shows this formal
decision from the CSLB?

I found this document from utilities and other industry advocates that requested this formal
decision but cannot find anything showing what the determination is from the committee.

http://www.cslb.ca.qgov/Resources/BoardPackets/2-23-
18 licensing committee mtg handouts.pdf

Regards,

Shawn
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On Thu, Jan 3, 2019 at 8:30 AM Clay, Hal@CSLB <Hal.Clay@cslb.ca.gov> wrote:

Good morning,

As of now, a C46-Solar classification contractor can only install an Energy Storage System (ESS) at the time of
installation of a solar system. Any upgrades or stand-alone ESS projects are performed by C10-Electrcial
contractors. That is not just my opinion, it is the CSLB position on the matter.

Ht Chy

Enforcement Representative i
Classification Deputy
Contractors State License Board

916 255-6332 fax

This determination is not a formal declaratory decision under the comprehensive process in the
Administrative Procedures Act. | trust that the foregoing information has been of assistance to you.

From: Shawn Jacobson <shawn@swellenergy.com>

Sent: Thursday, January 3, 2019 8:26 AM

To: Clay, Hal@CSLB <Hal.Clay@cslh.ca.gov>

Subject: (Second Request) - Re: FW: Another question regarding license classification

Dear Mr. Clay,

I hope you had a great holiday and new year. Would you be able to kindly review and
respond to my message below on behalf of CSLB?

Thanks,
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Shawn

---------- Forwarded message ------—-

From: Shawn Jacobson <shawn@swellenergy.com>

Date: Wed, Dec 19, 2018 at 2:06 PM

Subject: Fwd: FW: Another question regarding license classification
To: <Hal.Clay@cslb.ca.gov>

Dear Mr. Clay,

Per the message below between you (CSLB) and The County of Santa Barbara, I am hoping
you can provide additional information and documentation regarding your decision for the
C46 License classification to be ineligible for retrofitting energy storage systems on existing
residential solar PV.

Here is the original message that I sent to SB County outlining the initial request for
clarification from them and these points may be useful to you in further review of this
matter, I look forward to hearing from you.

//

Swell Energy develops home energy storage and solar solutions throughout CA and it was
recently brought to my attention that our local installer (sub-contractor) is unable to permit
projects to retrofit solar electrical systems with AC Coupled home batteries with their C46
solar license in Santa Barbara County. I am unsure of the rationale behind your
interpretation of the C46 classification and would you be able to provide me with a response
and formal stance on this in writing?

In reviewing this on behalf of your department and Santa Barbara County, I would like to
provide the following information for your reference.

1. Per CSLB and the CA Code of Regulations Title 16, Division 8, Article 3 a

C46 a solar contractor installs, modifies, maintains, and repairs thermal and pholovoltaic sofar
energy systems. A licensee classified in this section shall not undertake or perform building or
construction trades, crafts, or skills, except when required to install a thermal or photovoltaic
solar energy system.

2. Per the C46 study quide and testing process, there is substantial content specific to the
installation of energy storage systems, unlike any other trade examination.
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3. The SGIP rebate program, administered by the CPUC, provides funding for home batteries
to support a more resilient and renewable energy grid. Per their handbook, attached, they
specifically made a ruling that C46 license holders are eligible to install these projects when
energy storage systems are connected with solar. ‘ )

4. In arecent IRS ruling, a residential AC Coupled energy storage systems tied to existing solar
are eligible for the "Solar" tax credit. https://www.irs.qov/publirs-wd/201809003.pdl  "We
conclude that this Battery meets the definition of a “qualified solar electric property
expenditure” under § 25D(d)(2) of the Code, and therefore, you may claim a tax credit on
this Battery. The Battery is considered to be property which uses solar energy to
generate electricity for use in your dwelling unit located in the United States and used as
a residence by you.

5. Peritem 1 above, in order to install an AC coupled home battery with solar, such as the
Tesla Powerwall 2 AC system, modifications must be made to the existing solar system as
follows.

o The solar AC point of interconnection must be relocated to the backup loads center or
combined generation/AC battery combiner panel.

o A revised interconnection diagram and net metering agreement must be submitted to
the utility for their approval showing the connection between the storage and solar.

o Current Transmitters must be installed on the solar and connected to the battery
energy management system in order for the system to properly work.

o During the commissioning process, the details of the solar system must be correctly
inputted into the battery energy management system to ensure correct operations.

o If the solar AC system is too large to "AC Couple" to the battery we have to modify the
solar to either curtail the production during an outage with a DC relay.

o The home battery provides backup during an outage with solar serving as the energy
source to charge the batteries and the solar is managed through the home battery
energy system. “

o Home batteries also help to alleviate the very real energy infrastructure problem known
as the "Duck Curve" whereby there is an enormous peak demand now on the grid in the
afternoon/evening and peaker generation facilities have a difficult time

solving for. Energy storage systems store the energy from the solar in the morning and
then use that solar energy in the home during peak hours. Here is a screenshot of one
of our systems which shows the home/grid energy, solar energy, and charge/discharge
of the battery to use the solar energy during peak hours.

Thank you in advance for any clarity and guidance you can provide here for this issue and please let me
know if you have any additional questions.

Sincerely,
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---------- Forwarded message -------—

From: Jensen, Curtis <cujensen@co.santa-barbara.ca.us>

Date: Wed, Dec 19, 2018 at 1:45 PM

Subject: FW: Another question regarding license classification

To: shawn@swellenergy.com <shawn@swellenergy.com>

Cc: Abolhoda, Massoud <mabolhoda@co.santa-barbara.ca.us>, Mason, Steve <Mason@co.santa-barbara.ca.us>,
Matson, Mark <mmatson@co.santa-barbara.ca.us>, Greene, Kevin <Kvgreen@co.santa-barbara.ca,us>

Mr. Jacobson,

Please see below the CSLB e-mail response received today from a Classifications Deputy, regarding the required
contractor’s license classification for the installation of an ESS unit only.

Relying upon this and previous information provided by the CSLB, the refusal to issue a permit to a C-46 license
holder for the installation of only an ESS unit, without a concurrent installation of a photovoltaic system, isin -
accordance with the CSLB's classification for this license.

If | have misunderstood your actual circumstances, or | have misinterpreted your original query; please inform me
via return e-mail for further discussion.

Respectfully,

Curtis Jensen

Building Inspector

(805) 884-6842 Santa Barbara Office
(805) 934-6585 Santa Maria Office
County of Santa Barbara

Division of Building and Safety

123 E, Anapamu Street

Santa Barbara, CA 93101
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Effective 10.26.18, our new inspection request cutoff time will be SPM. Any requests received after that time will
be performed the day after (e.g. for requests received after 5SPM on Monday, the inspecticn will be performed on
Wednesday; if requested after 5PM on Friday, the inspection will be performed on Tuesday).

2018 - 2019 Santa Barbara County Holiday Closures (No permitting or inspection services will be available during

Day)

From: Clay, Hal@CSLB <Hal.Clay@cslb.ca.gov> On Behalf Of CSLB Classifications Deputy @CSLB
Sent: Wednesday, December 19, 2018 12:24 PM

To: Jensen, Curtis <cujensen@co.santa-barbara.ca.us>

Subject: RE: Another question regarding license classification

Good afternoon,

Your interpretation of when it is appropriate for a C46-Solar contractor to install an Energy Storage System (ESS) Is
correct. A C46 contractor can install an ESS at the time of installation of the PV solar system.

The most appropriate classification for the project described would be the C10-Electrical classification, C10
contractors can install ESS as stand-alone projects.

tht Chy

Enforcement Representative Il
Classification Deputy

11
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Contractors State License Board

916 255-6332 fax

This determination is not a formal declaratory decision under the comprehensive process in the
Administrative Procedures Act. I trust that the foregoing information has been of assistance to you.

From: Jensen, Curtis <cujensen@co.santa-barbara.ca.us>

Sent: Wednesday, December 19, 2018 9:49 AM

To: Clay, Hal@CSLB <Hal.Clay@cslb.ca.gov>

Cc: Habich, Joseph <jhabich@co.santa-barbara.ca.us>; Abolhoda, Massoud <maholhoda@co.santa-barbara.ca.us>
Subject: Another question regarding license classification

Mr. Clay,

| am sending this e-mail to you, because of your past assistance with other classification questions.

We have a client who holds a C-46 license. They have submitted for a permit “to retrofit solar electrical systems
with AC Coupled home batteries” (Energy Storage System, ESS).

So the permit’s scope of work would not include the installation of a Photovoltaic system or a Solar Heat Collector,
but rather just the installation of ESS units to an existing electrical system that has a PV system.

| believe that the CSLB position is, if the cantractor was installing a PV system and the ESS under the same permit,
then this scope of work could be performed under the C-46 license.

Would this be a correct understanding of the Board’s interpretation?

But what if there were no existing PV system, or as in this case an existing PV system, and the C-46 wants to install
an ESS unit to an existing electrical system?

Would this be allowable, according to the CSLB interpretation of the C-46 license classification?

12
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Respectfully,

Curtis Jensen

Building Inspector

(805) 884-6842 Santa Barbara Office
(805) 934-6585 Santa Maria Office
County of Santa Barbara

Division of Building and Safety

123 E. Anapamu Street

Santa Barbara, CA 93101

Effective 10.26.18, our new inspection request cutoff time will be 5PM. Any requests received after that time wili
be performed the day after (e.g. for requests received after 5PM on Monday, the inspection will be performed on
Wednesday; if requested after 5PM on Friday, the inspection will be performed on Tuesday).

2018 - 2019 Santa Barbara County Holiday Clasures (No permitting or inspection services will be available during

Day)

Shawn Jacobson

Sr. Director of Operations | Swell Energy
P: 805.804.7965
E: shawn@swellenergy.com W: SwellEnergy.com

For customer or partner support:

P: 310-340-0493

E: support@swellenergy.com

For Additional information and FAQ's, please click here
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Shawn Jacobson

Sr. Director of Operations | Swell Energy
P: 805.804.7965
E: shawn@swellenergv.com W: SwellEnergy.com

For customer or partner support:

P: 310-340-0493

E: supporl@swellenergy.com

For Additional information and FAQ's, please click here
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CONTRACTORS STATE LICENSE BOARD STATE OF CALIFORNIA

9821 Business Park Drive, Sacramento, CA 95827 Governor Gavin Newsom
Malling Address: P.O. Box 26000, Sacramento, CA 95826
© 800.321,CSLB (2752) | www.csih.ca.gov | CheckThelicenseFirst.com

May 28, 2019

Bernadette Del Chiaro

California Solar & Storage Association
1107 9" Strest

Sacramento, CA 95814

Re: Your May 20, 2019 Request for a Mesting
Dsar Ms. Dsl Chiaro;
April 29, 2019, you sent an email that included the following request:

When the CSLB board voted in March to open up a rule making on the issue of
storage licensing classifications, a question was asked of CSLB legal counsel
immediately before the vote that “na changes” would be made to eligibility of
licenses prior to the rule making process and that any changes to eligibility would
come before the board before being made final. Revoking the eligibility of a C46
contractor to modify an existing PV system with a battery is clearly a change in
eligibility and a departure from current practices. Could you please have the
CSLB clarify that no changes should be made prior fo a full rule making process
concludes and the board has had a chance to vote on any changes.

The Contractors State License Board (CSLB) is not “revoking” the eligibility of a C-46 contractor to
contract for the installation of an energy storage system (ESS) when a preexisting photovoltaic system
was already installed. CSLB never authorized this practice. On May 14, 2019, CSLB provided you a
letter from its Classification Deputy, Hal Clay, (dated May 10, 2019) confirming he found no evidence
the Board ever authorized this practice.

Please know that CSLB staff was instructed not to make any ESS determinations that are contrary to
current practice until the regulatory process concludes. Mr. Clay's letter confirmed what the current
practice is by including four related classification opinions dating from July 5, 2005 to April 3,

2019. The classification opinions confirmed CSLB has only authorized a C46 solar contractor to install
an ESS at the time of the photovoltaic installation. CSLB's policy has not changed in this regard.

On May 20, 2019, you sent an email in response to Mr. Clay’s letter that included the following request:

The legal and policy rationale for CSLB's apparent decision to restrict the

C46 classification from modifying an existing solar PV system by

adding battery storage remains an unanswered question and major issue for the
California Solar & Storage Association and one we would like to better
understand. This decision is already causing financial harm to our companies
and markel disruption. We respectfully request an In-person meeting with

you and any other CSLB personnel you believe appropriate at your earliest
convenience.
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Bernadette Def Chiaro
May 28, 2019
Page 2 of 2

As referenced in Mr. Clay's May 14, 2019 letter and as articulated in the Energy Storage Systems
Report, this policy determination is based upon the CSLB's regulatory text and the historical
interpretation of that regulation. Specifically, Title 16, California Code of Regulations section 832.46
states, in pertinent part, that a “licensee classified in this section shall not undertake or perform building
or construction trades, crafts or skills, except when required to install a thermal or photovoltaic system
~ (emphasis added)." The CSLB has interpreted this language to mean that if the construction contract
calls for ESS instaliation alone (“stand-alone contract”), and not as part of a thermal or photovoltaic
solar energy system installation (PVI), the C-46 solar contractor would be working out of class to
perform such stand-alone contract work. To interpret the regulation to allow a C-46 solar contractor to .
install an electric device such as an ESS independent of a PVI would, in the CSLB'’s view, render this
last sentence of the regulation meaningless.

On March 21, 2019, the board unanimously adopted a maotion that requires staff to, in part, draft a
proposed regulatory package for board consideration that would prohibit or restrict certain contractor
classifications from performing the instaliation of an ESS. At that time, the board confirmed that
changes would not be made to established ESS classification determinations outside of the regulatory
process. Staff are currently following that direction.

“Thank-you for your request for a meeting. Due to current workload priorities-and the-upcoming board
meeting, a meeting to discuss C-46 scope and practice is not currently possible. Please provide
anticipated availability beginning the last two weeks of June if you would like to participate in a meeting
with stakeholders on this issue. We will of course keep you informed regarding the regulatory hearing
process, during which there will be opportunity to voice your concerns/suggestions regarding C-46
scope and practice as well.

Sincerely,

Justin Paddock
Chief of Licensing and Examinations
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GALIFORNIA SOLAR
STORAGE ASSOCIATION

June 15, 2022
Via electronic mail.

Contractors State License Board
David.Fogt@cslb.ca.gov

Re: C-46 Solar Contractors and Battery Energy Storage Systems (Agenda Item H)

Dear Chair Granzella and Honorable Members of the Board,

The latest proposed regulation, to preclude C-46 solar contractors from
installing Battery Energy Storage Systems exceeding 80 kWh, continues to be a solution in
search of a problem. Nothing in the June 3 BESS report justifies this proposed restriction. Our
members have appeared before the Board numerous times over the past five years, urging the
Board to consider the practical impacts of artificially low limits on BESS installations. During
that time, hypothesized safety incidents have not materialized. Instead, the demand for solar
and storage projects continues to grow, both in terms of the number of projects and in the size
of the systems installed. Solar contractors have built their businesses to meet this demand and
their qualified workers are the most experienced to perform this work. We urge you to allow
them to continue to do so.

The proposed 80 kWh threshold would cut off a significant and growing portion of C-46
solar contractors’ work.

Consider the following: A single Tesla Powerpack for small businesses and
off-grid homes has a 232 kWh capacity. Powerpack installations are typical for solar
contractors who perform commercial work as a part of their business. This is most common
for small solar contractor businesses and those operating in rural areas. The demand for
commercial solar and storage projects, and associated Powerpack installations, will steadily
increase as new development is required to comply with the California Energy Commissions’
new Building Energy Efficiency Standards.

Even today, on a capacity basis (considering the total kWhs installed),
commercial projects represent more than a third of the total solar and storage market, based
on California Distributed Generation Statistics data. And over half (52%) of those commercial
projects are installed by contractors holding a C-46 classification, according to the UC
Berkely Labor Center report.

The proposed rule would cut solar contractors out from this significant, and
growing market. According to the interconnection database, 381 BESS exceeding 80 kWh
were installed between 2016 and August 2021 on commercial, grid-tied projects. This means
an 80 kWh threshold would cut off over half of the recent commercial market in terms of

1107 9th Street, Suite 820 | Sacramento, CA 95814 916.228.4567
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GALIFORNIA SOLAR
STORAGE ASSOCIATION

number of projects, and it would cut off 96 percent of the commercial market based on
capacity installed from 2020 to August 2021. For solar contractors, installed capacity drives
business health.

This is not just an issue for commercial projects, however. Powerpacks have
also been installed by solar contractors for off-grid homes, such as one recently featured in the
New York Times. Citing more blackouts, wildfires and higher electricity rates, a growing
number of homeowners are choosing to build homes that run entirely on solar panels and
batteries. (March 13, 2022), available at
https://www.nytimes.com/2022/03/13/business/energy-environment/california-off-grid.html.
Even grid-tied homes can have storage demands that exceed 80 kWh, and solar contractors
have been installing these larger residential solar and storage systems. According to the
interconnection database, there are over 663 grid-tied residential energy storage systems
above 80 kWh. A review of the data shows that 36 separate companies installed these systems
between 2016 and August, 2021 and over 50 percent of them (20 companies) held a C-46
license classification. Demand for these larger systems will continue to grow as Californians
electrify their HVAC, water heating, kitchen equipment, and transportation.

Considering commercial and residential projects together, from 2016 through
2021, there were 768 grid-tied solar and storage projects with battery systems exceeding 80
kWh. Of the 573 systems between 80 and 280 kWh, 67 percent of them were installed by
contractors holding a C-46 solar license classification.

The proposed 80 kWh threshold would thus cut off a significant, and growing
portion of solar contractors’ work and would limit the number of qualified contractors and
workers available to install Powerpacks and other energy storage products.

This is not just an issue for contractors that hold only a C-46 license. It is also
an issue for dual license holders. As we have stated before, limiting the scope of the C-46
license would require contractors with both a C-46 and C-10 classification replace their
qualified solar workers with certified electricians for solar and storage jobs outside of the C-
46 scope. Or, more likely, they would need to cease taking these jobs, as hiring certified
electricians during a recognized national shortage has proven to be difficult if not impossible
for the solar industry. There are also significant barriers that prevent current solar workers,
many of whom are from disadvantaged communities, from becoming certified electricians to
fill this gap.

Solar contractors routinely tie into three-phase electrical systems safely and a rule based
on the June report’s rationale would be arbitrary.

There is no safety justification for such a harmful 80 kWh limit that would
prohibit solar contractors from installing batteries such as the Tesla Powerpack. Indeed, in a
November 30, 2021 letter to the Board, the Chair of the California Energy Commission stated
that “C-46 solar contracts have consistently delivered safe installations” and urged the Board
to consider that implementing new solar and storage building standards “will be dependent on

1107 9th Street, Suite 820 | Sacramento, CA 95814 916.228.4567
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GALIFORNIA SOLAR
STORAGE ASSOCIATION

well-trained and skilled contractors with demonstrated experience in installing these
combined systems.” Tesla likewise previously wrote to the Board stating, “As you know, C-
46 license holders can and have installed solar and energy storage systems for decades. As a
manufacturer and installer that is active in California, our company has worked with C-46
contractors for years and found no lack of knowledge, skill or training needed to properly
install our energy products.”

The June 3, 2022 Battery Energy Storge System Report concludes that “within
an 80 kWh threshold, the available evidence does not demonstrate increased incidents of
consumer harm based on the classification type of the installer.” But the same can be said for
a 1 mWh, 600 kWh, or 280 kWh threshold based on the evidence reviewed in the report.

The June BESS Report attempts to justify an 80 kWh threshold by claiming
that these larger batteries would more typically tie into a “three-phase” electrical system. In
the view of the consultants, connecting to a three-phase system “would fall outside of the C-
46 classification because it involves knowledge and skill of a more complex electrical
system” and would “typically exceed the knowledge and skill of a C-46 contractor.” In
reality, C-46 solar contractors have experience safely interconnecting BESS to three-phase
systems. C-46 contractors also have experience connecting PV solar panels to three-phase
systems, the knowledge of which carries over to BESS.

Even the Report’s consultants contradict themselves on this point. The Report
earlier notes that the consultants agreed with CALSSA’s statement that batteries do not
present higher risk of main service panel overloads than solar systems alone and that “[t]he
formulas for wire sizing and breaker sizing are the same.” The consultants agreed that “the
electrical theory does not change” depending on what is connecting to the panels. Report, p. 8.
Not only have solar contractors been connecting batteries to three-phase systems without
incidents as discussed above, they connect PV solar systems alone to three-phase systems on a
daily basis—all without incident. It would thus be arbitrary to prohibit solar contractors from
tying batteries to three-phase systems when solar contractors routinely and safely tie solar
panels to these same three-phase systems.

C-46 solar contractors routinely install PV solar panels on commercial, multi-
family, and large residential buildings with three-phase electrical systems and they apply this
same knowledge and skill when installing BESS. The C-46 License Exam Study Guide thus
includes the following electrical resources in their entirety (in addition to references specific
to solar and storage installations):

. California Electrical Code

. California Building Code

. NEC Analysis of Changes

. Ugly’s Electrical References

. State of California General Industry and Electrical Safety Orders
4 State of California Construction and Electrical Safety Orders
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The June BESS Report acknowledged that C-46 contractors are required to
know the portions of the California Electrical Code that relate to solar PV systems and the
devices that connect to them, including BESS. Both the California Building Code and the
California Electrical Code include three-phase requirements. If solar contractors know these
electrical requirements for PV systems that tie into three-phase systems, they know them for
BESS as well.

Additionally, the report states that “the C-10 license examination contains
extensive questions on the tools, methods, and procedures to test for voltage, current,
resistance, phase rotation, and polarity, the methods for calculating electrical loads, voltages,
and currents (e.g., Ohm's Law), protection devices (e.g., overcurrent, overload, fault current,
GFCI, GFEP, and shunt-trip devices) for circuits,” implying that these topics are the exclusive
expertise of C-10 license holders. In reality, C-46 license holders have knowledge of the
topics in the list as well because that knowledge is needed regardless of whether the system is
single-phase or three-phase. These topics are all covered with the study guide resources for
the C-46 examination. See “Contractor’s State License Board License Examination Study
Guide (Solar C-46),” available at
https://www.cslb.ca.gov/Resources/StudyGuides/C46StudyGuide.pdf.

Lastly, 80 kWh is not a proxy for three-phase systems and the threshold is thus
irrational on that basis alone. Many single-phase systems are larger than 80 kWh and many
three-phase systems are smaller than 80 kWh. There is no building code or standard that
dictates that a commercial site has to utilize a three-phase service. Residential and commercial
have no bearing on utility service size or type aside from a minimum power capacity.

Any BESS regulation must allow C-46 solar contractors to install batteries within the
threshold to existing solar panels and to repair batteries that they have already installed.

Under a CSLB misinterpretation of current regulations, solar contractors are
prohibited from adding a battery to existing PV solar panels. There is no justification for
allowing the installation of batteries at the same time as the solar panels, but prohibiting that
same battery installation if it occurs later in time under a separate contract. CSLB’s
misinterpretation is simply based on semantics and there is a chance to correct this pointless
anomaly during rulemaking.

Doing so will also remove the catch 22 that many solar customers wishing to
add a storage component to their solar energy systems now face: if they want to maintain the
warranty on their solar panels, they must hire the same contractor to install and connect the
batteries, but they cannot hire that contractor because CSLB’s misinterpretation prevents the
contractor from doing the work.

Any draft regulation that the Board authorizes for rulemaking must clarify that
solar contractors may install batteries within the C-46 threshold to existing solar panels. It
must also grandfather in maintenance work on batteries that solar contractors previously
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installed. These clarifications would allow contractors to fulfill their contractual obligations
and allow customers to maintain the warranty on their systems. They would also remove a
current roadblock to help address the state’s shortage of energy storage capacity, a shortage
that led the Governor to proclaim a state of emergency in 2021.

The Board must consider alternative thresholds that would have fewer economic and
environmental impacts.

CALSSA stands firm behind the long track record of safe battery installations
performed by C-46 solar contractors. We have noted a number of times that C-46 contractors
have been installing BESS safely for decades and that neither CSLB nor the U.C. Berkeley
Labor Center, nor the consultants most recently met with, were able to identify a single
incident involving BESS that could have been prevented by regulating the customer-side
installations performed by solar contractors in California. Existing laws extensively regulate
the batteries that solar contractors install, as well as installation procedures, and that these
regulations have been working well to protect workers and the public.

Nonetheless, we recognize that utility and utility-scale battery installations
pose unique challenges and may require installations by a separate contractor class.
Accordingly, in November of last year we proposed an alternative rule that would prohibit C-
46 contractors from installing BESS unless the system had an energy capacity of less than 1
megawatt-hour (1,000 kWh). This is the common threshold for utility and utility-scale
systems. See, for example, U.S. Energy Information Administration, (July 2019), U.S. utility-
scale battery storage capacity to grow substantially by 2023 (“Utility-scale battery storage
units (units of one megawatt (MW) or greater power capacity) are a newer electric power
resource, and their use has been growing in recent years.”).

We have also noted that if the CSLB wishes to tie battery capacity limits to the
California Fire Code, the more appropriate table would be Table 1206.5, which sets maximum
allowable quantities (meaning storage capacities) above which stricter fire-safety standards
apply. For instance, BESS in rooms can exceed limits in Table 1206.5 by following additional
safety precautions determined by hazard mitigation analyses CFC § 1206.5.2. In other words,
the experts drafting the Fire Code felt comfortable that installations of BESS at or below the
limits in Table 1206.5 do not require an extensive safety analysis. The limit for lithium-ion
and flow batteries under Table 1206.5 is 600 kWh.

Even if the Board wishes to tie the BESS regulation to the thresholds in
California Fire Code section 1206.11 and California Residential Code Section R327.5, which
is where the proposed 80 kWh threshold derives from, the more appropriate number from
those tables would be the total maximum threshold of 280 kWh for a single residence. The
Office of the State Fire Marshal recently issued a code interpretation confirming that “[t]he
maximum energy rating permitted by this section is 280 kWh if all four location types are
utilized.” Code Interpretation 21-011 (March 30, 2022).
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All of these alternative thresholds would have fewer economic impacts on
solar contractors and their qualified workers, while also avoiding many of the significant
environmental impacts that will occur from an 80 kWh threshold that will slow down the
deployment of desperately needed solar and storage projects. The Board must consider them
closely.

Indeed, as we previously advised the Board in a November 23, 2021 letter
from Shute, Mihaly & Weinberger, LLP, because the proposed regulation is capable of
causing a reasonably foreseeable indirect physical change in the environment (for the reasons
stated in the letter, which hold true for a 80 kWh threshold), the Board must study the
potential environmental impacts under the California Environmental Quality Act before it
authorizes adoption of the regulation. 14 Cal. Code Regs. § 15063.

At the very least, the Board should refer the proposed regulation to its
Legislative Committee. This is the first time the Board and the public have seen the draft
regulatory text and the threshold is apparently based on a rationale not raised before in these
proceedings. The Legislative Committee is the appropriate forum to provide a focused review
of any draft CSLB regulation. This would also allow for a more in-depth review of the June
BESS Report.

Sincerely,

Bernadette Del Chiaro
Executive Director, CALSSA
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March 29, 2022

Via electronic mail

David Fogt, Registrar of Contractors

Contractors State License Board
David.Fogt@cslb.ca.gov

Re: Battery Energy Storage Systems: Agenda Item 3(c)

Dear Chair Granzella and Honorable Members of the Board,

After considering submitted evidence and public testimony at its November 29, 2021
meeting, the Board declined to move forward with the proposed rule that would have entirely
prohibited C-46 solar contractors from installing Battery Energy Storage Systems. Board
members expressed the following concerns regarding this sweeping proposal:

. the magnitude of the decision on the industry;

. impacts to hundreds of small contractors, especially women and minority owned
contractors;

. businesses closing and solar installers being put out of work;

. impacts to formerly incarcerated employees;

. barriers to becoming a certified electrician;

. impacts to state goals for alternative energy;

. the fact that installations have been occurring without errors; and

. a contested and lengthy rulemaking process with potential litigation.

These concerns remain today. We urge the Board not to sink more time and money into a
rule that is unjustified, unnecessary, and incredibly damaging to the solar industry and its
workers. | am resending our November 24, 2021 letter to the Board regarding the proposed rule.
It includes 1) CALSSA’s response to the U.C. Berkeley Labor Center Report, including factual
errors contained in that report, and the Report’s unsupported recommendation; 2) declaration of
Jeanine Cotter, owner of Luminalt; 3) declaration of Luke Miller, owner of SolarHut; 4)
declaration of Scott Ryan, owner of SunPower by Sun Solar; 4) CALSSA’s letter objecting to the
Labor Center selection; and 5) a letter from Shute, Mihaly & Weinger, LLP explaining that
adopting the proposed rule would be unlawful in a number of respects.
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I. CALSSA Has Offered Two Compromise Proposals with Reasonable 1 MWh and
600 kWh Thresholds.

To be clear, we stand firm behind the long track record of safe battery installations
performed by C-46 solar contractors. We have noted a number of times that C-46 contractors
have been installing BESS safely for decades and that neither CSLB nor the U.C. Berkeley
Labor Center were able to identify a single incident involving BESS that could have been
prevented by regulating the customer-side installations performed by solar contractors in
California. This said, our November letter did include an alternative proposed rule. We
recognized that although the Labor Center Report did not identify any incidents involving
residential or commercial installations for customers in California, it did identify incidents in
other states that could support additional regulations for utility-scale installations. Accordingly,
we proposed an alternative rule that would prohibit C-46 contractors from installing BESS unless
the system had an energy capacity of less than 1 megawatt-hour (1,000 kWh). This is the
common threshold for utility and utility-scale systems. See, for example, U.S. Energy
Information Administration, (July 2019), U.S. utility-scale battery storage capacity to grow
substantially by 2023 (“Utility-scale battery storage units (units of one megawatt (MW) or
greater power capacity) are a newer electric power resource, and their use has been growing in
recent years.”). CALSSA still believes that this is the most appropriate threshold for any
regulation to set, and we urge the Board to consider it.

At its November meeting last year, the Board also directed staff to develop alternative
regulatory language that may be acceptable to the stakeholders. In January, staff presented a
proposed rule based on building occupancies to CALSSA and IBEW/NECA and scheduled a
Legislative Committee meeting to consider that proposed rule. Because IBEW/NECA and
CALSSA objected to the proposed language, there was not agreed upon language for the
Legislative Committee to consider. Staff decided to provide an update to the Committee and
return to the Committee if the parties could later negotiate a mutually acceptable rule.

IBEW/NECA reintroduced a proposal it had previously made, that would prohibit solar
contractors from installing BESS with a storage capacity of 20 kWh (for lithium and flow
batteries) or more, along with other limits. CALSSA could not agree to these dramatic and
unjustified restrictions. Our letter, linked on page 2 of your staff report, explains in detail how
IBEW?’s threshold, referencing Fire Code Table 1206.1, is not justified and how it would
severely limit solar and storage installations commonly performed by solar contractors and their
qualified workers—at a time when the need for solar and storage projects is spiking.

The record demonstrates that existing laws set by expert state agencies and commissions
extensively regulate the batteries that solar contractors install as well as installation standards
and procedures (including verifications by building officials) and that these regulations have
been working very well to protect both workers and residential and commercial customers in
California. Nonetheless, in an effort to reach an agreed upon threshold, CALSSA further reduced
its proposed threshold to below utility-scale installations.

We noted that if the CSLB wishes to tie battery capacity limits to the California Fire

Code, the more appropriate table would be Table 1206.5, which sets maximum allowable
quantities (meaning storage capacities) above which stricter fire-safety standards apply. For
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instance, BESS in rooms can exceed limits in Table 1206.5 by following additional safety
precautions determined by hazard mitigation analyses CFC § 1206.5.2. In other words, the
experts drafting the Fire Code felt comfortable that installations of BESS at or below the limits in
Table 1206.5 do not require an extensive safety analysis. The limit for lithium-ion and flow
batteries under Table 1206.5 is 600 kWh.

II. The 50 kWh threshold in the Fire Code Simply Regulates the Spacing of Batteries
and Thus Provides No Reason to Require Certified Electricians for Work Above
those Thresholds.

Staff now proposes to explore an alternative threshold and they suggest a 50 kWh range.
This number comes from the California Fire Code section 1206.5.1 discussed on the bottom of
page 9 of the staff report. That section regulates the physical “separation” of electrochemical
storage systems, such as batteries, and provides that BESS “shall be segregated into groups not
exceeding 50 kWh. Each group shall be separated a minimum 3 feet from other groups and from
walls in the storage room or area.” Energy storage devices, like the Tesla Powerwall, can be
stacked together, several deep up against a wall, for example. When placing individual BESS
units the contractor must not group units together in excess of 50 kWh. If a larger battery system
is installed for the customer, the remaining batteries must be placed at least three feet from the
other group of batteries. You do not need to be a certified electrician to figure out how to comply
with this standard for spacing battery systems exceeding an aggregate 50 kWh. This regulation
would be a completely arbitrary basis for limiting the scope of a C-46 license.

To be clear, section 1206.5.1 does not limit the size of BESS that can be installed without
performing large-scale fire testing. That threshold is contained in Table 1206.5—which forms
the basis for a 600 kWh threshold.

Additionally, the 50 kWh grouping threshold is found only in the Fire Code and therefore
pertains only to commercial systems. Contractors are allowed to group BESS units together so

that the capacity exceeds 50 kWh for one- and two-family homes following the Residential
Code.

III. A 50 kWh Threshold Is Not Consistent with Established Usage in the Solar
Industry, Would Harm Solar Contractors and Their Workers, and Would Impede
State Renewable Energy Goals.

The staff report states that somewhere between 97 and 99 percent of residential BESS
installations are between 30 or 50 kWh in capacity. This is factually incorrect as well as a very
misleading statement and CALSSA does not agree with it.

To begin with, by staff’s own admission, CSLB’s regulation of the scope of trade for
specialty contractors must be done in a manner consistent with established usage and procedures
in the construction business. It is well established that C-46 contractors install BESS in grid-tied
residential, off-grid residential, and commercial solar energy systems. Staff’s statement does not
capture all of these established usages.
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For the commercial market, 2.6% of BESS installed between 2016 and August 2021 were
at or below 50 kWh. This means a 50 kWh threshold would cut off more than 97 percent of the
current commercial market. More than half of this energy storage capacity was installed by
contractors holding a C-46 license.

Even installation of a Tesla Powerpack would be prohibited by a 50 kWh threshold.
Powerpacks are fully integrated, AC-connected energy storage system that dramatically simplify
installation, integration, and support. Tesla is the dominant market for storage in the state of
California and Powerpacks will serve much of the commercial solar and storage projects
required by the CEC’s new building standards.

A single Tesla Powerpack for small businesses and off-grid homes has a 232 kWh
capacity. These batteries are typical for solar contractors who do not exclusively work in the
grid-tied residential space but rather offer their services to homes and businesses in their region.
This is most common in rural areas and for small businesses. Tesla previously wrote to the Board
on this very topic stating, “As you know, C-46 license holders can and have installed solar and
energy storage systems for decades. As a manufacturer and installer that is active in California,
our company has worked with C-46 contractors for years and found no lack of knowledge, skill
or training needed to properly install our energy products.” A threshold below 230 kWh would
thus cut off a significant, and growing portion of these contractors’ work and would limit the
number of qualified contractors available to install Tesla and other energy storage products.

For the grid-tied residential market, there are over 12,000 residential energy storage
systems above 50 kWh according to the interconnection database, and the clear trend in the
market is toward larger batteries in grid-tied homes.

Finally, staff’s figures ignore the off-grid residential solar and storage systems, a market
that has been dominated by C-46 solar contractors since the license was created over four
decades ago. This, truly, is their specialty. Off-grid systems necessarily include batteries, and the
storage demands for a residential home start at 50 kWh and go way beyond that to be able to
provide power during the evening hours.

A recent New Your Times article highlighted the growing demand for these residential
off-grid systems, driven in part by increasingly prevalent and prolonged utility power shutdowns.
The article is attached at the end of this letter. Projects featured in this article include storage
capacity over 50 kWh installed by C-46 contractors.

Businesses are building and hiring workers now to address spiking demand for battery
and storage projects in California. Much of that demand will be filled by much larger BESS than
are prevalent in today’s market. Trends show that battery unit size and system size are growing.
At the same time, they are being designed to meet even stricter product safety standards.

Given that the CSLB has failed to identify any real (as opposed to hypothetical) safety
issues with the work of C-46 solar contractors, and given that, in contrast, CSLB has been given
ample data showing that C-46 contractors are safely installing solar and energy storage systems
by the thousands every month, it would be irresponsible to upend licensing regulations now
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when hundreds of contractors have relied on this classification to build their businesses and
support their trained and qualified workforce.

IV.  The Staff Report Fails to Mention the 280 Aggregate Threshold in the Residential
and Fire Codes

Finally, we would like to clarify staff’s summary of the California Residential Code,
Section R327.5, which sets maximum kWh thresholds for BESS installed in various locations
throughout a residence (for example, utility closets, garages, on exterior walls, and outdoors on
the ground). When considered together, these regulations create a total maximum threshold of
280 kWh for a single residence. If this threshold of 280 kWh, or any threshold for a particular
location, is exceeded, the Fire Code regulations for BESS would apply to those systems. This
standard is repeated in section 1206.11.4 of the California Fire Code. This 280 kWh threshold
should be included in the list of thresholds being considered by the Board.

In conclusion, CALSSA urges the CSLB to provide solar contractors a reasonable level
of flexibility to meet current and future market demands paired with the ability to connect these
batteries to existing solar panels and to maintain existing batteries—it may do so while also
providing additional licensing requirements for larger systems.

We look forward to discussing these issues further.

Sincerely,

Bernadette Del Chiaro, Executive Director
California Solar and Storage Association

ATTACHED:
CALSSA November 24, 2021 letter to the Board
New York Times article
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February 23, 2022

David Fogt, Registrar of Contractors
Contractors State License Board
David.Fogt@cslb.ca.gov

Dear Registrar Fogt,

CALSSA appreciates that the Contractors State License Board is working to develop a
reasonable alternative to the devastating and unjustified proposal to entirely prohibit solar
contractors from installing Battery Energy Storage Systems with their qualified workforce—
work that they have been safely performing under the C-46 license classification for over 40
years.

It was unfortunate that when you invited CALSSA, IBEW, and NECA to discuss staff’s
proposed alternative regulation, IBEW and NECA responded by submitting a 25-page letter
written by their attorneys. That is not a very productive beginning to assist CSLB in developing a
regulation that could be supported by all parties, as the Board requested. Nevertheless, we agree
with IBEW on several points and remain hopeful that if the parties focus on a common-sense
regulation, we can come to agreement on proposed language.

Given that the IBEW has rejected staff’s proposed alternative, this letter focuses on responding
to IBEW’s proposal. We have had numerous conversations with solar representatives and other
stakeholders over the past few weeks to discuss IBEW’s proposed rule and how to build upon it.
CALSSA’s proposed rule, building on the IBEW proposal, is included in Attachment 1 to this
letter. CALSSA would welcome a meeting with representatives of the stakeholders and CSLB to
help move discussions along in a productive and expedited manner.

CALSSA agrees with IBEW that building occupancies should not be the basis for a regulatory
limit, and that the definition of BESS should be modified.

We agree with IBEW that the CSLB should not base a regulatory threshold for BESS on a
building’s occupancy. The occupancy and building thresholds proposed by staff would create
confusion, for instance in mixed-use buildings, and would prohibit much of the residential and
commercial work that solar contractors commonly perform without a basis for making these
distinctions. We also agree with IBEW that a regulatory threshold, if any, should be based on the
size of the BESS.

To be clear, we stand firm behind the long track record of safe battery installations performed by
C-46 solar contractors. We have noted a number of times that C-46 contractors have been
installing BESS safely for decades and that neither CSLB nor the U.C. Berkeley Labor Center
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were able to identify a single incident involving BESS that could have been prevented by
regulating the customer-side installations performed by solar contractors in California. The

BESS reports also fail to recognize that existing laws extensively regulate the batteries that solar
contractors install, as well as installation procedures, and that these regulations have been
working well to protect workers and the public. Our November 24, 2021 letter to CSLB
discusses these protections and the deficiencies in the Labor Center report in detail. I am also
attaching a November 30, 2021 letter from the Chair of the California Energy Commission
stating that “C-46 solar contracts have consistently delivered safe installations” and discussing
the stringent safety standards for batteries. See Attachment 2.

Nonetheless, CALSSA would not oppose reasonable and practical limits on C-46 contractors
with respect to the size of the battery. We recognize that utility and utility-scale battery
installations pose unique challenges and may require installations by a separate contractor class.
Accordingly, in November of last year, CALSSA proposed to the Board an alternative that
would have prohibited C-46 solar contractors from installing BESS unless the system had an
energy capacity of less than 1 megawatt-hour (1,000 kWh), the common threshold for utility and
utility-scale systems. The incidents identified by the Labor Center report could support such an
approach. In an effort to reach agreement, however, we consider and propose other alternatives
as discussed below.

CALSSA also agrees with IBEW that staff’s proposed definition of BESS should be modified.
We do not object to referring to “associated components™ instead of “associated electrical
equipment.” However, contrary to IBEW’s claims, many associated components do include
electrical writing and equipment. Of course, the solar panels and equipment associated with the
panels are still a part of the solar energy system independent of the battery. We added language
to the end of paragraph (c) to clarify this. We also deleted reference to BESS providing power to
“a building,” as solar and storage projects may power other structures as well, such as well
pumps, pool pumps, EV chargers, and air conditioners mounted outside a building. We similarly
deleted the incomplete list of uses for the electrical power. Finally, we replaced “dispatch”
electrical power with “discharge” electrical power because sometimes the power is dispatched
external to the battery. We agree with IBEW’s other edits to the BESS definition.

IBEW’s proposed thresholds are not justified.

IBEW proposes prohibiting solar contractors from installing battery systems 50 to 100 times
smaller than that the reasonable utility-scale threshold previously proposed by CALSSA. Under
the IBEW’s proposal, solar contractors would be prohibited from installing any single battery
with a power capacity (maximum output) of 20 kW or greater. They would also be prohibited
from installing any system with a single or aggregate storage capacity of 20 kWh (for lithium
and flow batteries). IBEW alternatively suggests a 10 kWh aggregate threshold for any battery

type.

CALSSA cannot agree with these dramatic restrictions. To begin with, they are not justified.
IBEW again raises hypothetical risks that fail to recognize existing product and regulatory
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protections, installer trainings, and the proven effectiveness of those protections, as well as the
extensive and safe track record in jobs performed by solar contractors.

Further, IBEW does not reference a regulatory or other basis for its proposed 20 kW power
capacity threshold. The threshold is arbitrary and should thus be dismissed out of hand.

IBEW bases its battery storage capacity limit on California Fire Code Table 1206.1, which sets
energy storage capacity thresholds above which minimum Fire Code requirements apply. (Note
that the California Building Standards Commission issued a July 1, 2021 supplement to the 2019
Fire Code that completely replaced section 1206 regarding energy storage systems. Most of
IBEW’s code references are thus out of date, including its reference to Table 1206.2, which is
now Table 1206.1). These kWh thresholds are likewise unjustified.

Certified electrician training is not required to comply with the minimum standards in the Fire
Code. For instance, these standards require contractors to submit construction documents and
plans for commissioning, provide operations manuals to the owners, and follow requirements for
signage, clearance, fire-resistant separations, and security.

Moreover, the requirements that the IBEW highlight demonstrate that these regulations already
protect against the very risks they claim need to be addressed. For instance, the Code’s “thermal
runaway’”’ requirement provides that “batteries and other ESS shall be provided with a listed
device or other approved method to prevent, detect and minimize the impact of thermal
runaway.” CFC § 1206.6.5. In other words, this is a standard that the product to be installed
must meet, not a standard on how the installation is performed.

If the CSLB wishes to tie battery capacity limits to the California Fire Code, the more
appropriate table would be Table 1206.5, which sets maximum allowable quantities (meaning
storage capacities) above which stricter fire-safety standards apply. For instance, to exceed limits
in Table 1206.5, a hazard mitigation analysis and large scale fire test must be provided. CFC §
1206.5.2. In other words, the experts drafting the Fire Code felt comfortable that installations of
BESS at or below the limits in Table 1206.5 do not require an extensive safety analysis. The
limit for lithium-ion and flow batteries under Table 1206.5 is 600 kWh as shown below.

TABLE 1206.5
Maximum Allowable Quantities of Electrochemical ESS

Technology \ Maximum Allowable Quantities

Storage Batteries

Lead-acid, all types Unlimited

Nickel-cadmium (Ni-Cd) Unlimited

Nickel-metal hydride (Ni-MH) Unlimited

Lithium-ion 600 kWh

Flow batteries 600 kWh

Other battery technologies 200 kWh

3
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CALSSA’s attached proposed rule deletes reference to the baseless 20 kWh power capacity limit
and replaces the reference to the outdated minimum threshold in Table 1206.2 with the 600 kWh
limit in Table 1206.5. Note that the battery technologies with unlimited thresholds in
Table1206.5 are older technologies. The vast majority of battery installations today and in the
foreseeable future will be lithium-ion batteries and flow batteries. Accordingly, it is reasonable
to apply the 600 kWh limit to all battery technologies.

IBEW’s proposed thresholds would severely limit solar and storage installations commonly
performed by solar contractors and their qualified workers—at a time when the need for solar
and storage projects is spiking.

In addition to lacking a justification, IBEW’s 20 kW/20 kWh thresholds would have severe
economic consequences for many solar contractors and their qualified workers. For example,
commercial solar and storage projects are often 600 kWh or less. Similarly, a single Tesla
Powerpack for small businesses and off-grid homes has a 232 kWh capacity. These batteries are
often strung together and are typical for solar contractors who do not exclusively work in the
residential space but rather offer their services to homes and businesses in their region. This is
most common in rural areas and for small businesses.

For solar contractors who do specialize in residential projects, the IBEW proposal would restrict
a significant portion of that work. For example, a Tesla Powerwall has 13.5 kWh capacity, and
many homes require at least two Powerwalls, if not more, particularly for whole home backup.

IBEW’s proposed limits would particularly harm small-businesses and workers from
disadvantaged communities. For example, our November 2021 letter to the Board included a
declaration from Jeanine Cotter, co-founder and CEO of Luminalt, a majority women-owned
construction company dedicated to a diverse workforce. In 2008, Luminalt was San Francisco’s
first GoSolarSF workforce development certified company. Since then, Luminalt has hired and
trained individuals with barriers to employment to work exclusively on solar and solar paired
storage projects. Luminalt is a Tesla Powerwall certified installer and a significant portion of its
installations involve two or more Powerwalls. IBEW’s proposed threshold would therefore
severely limit Luminalt’s work, as only one of its 51 employees is a certified electrician. This
also means that the company is limited to one electrical trainee under 1:1 supervision
requirements. If the IBEW’s proposed rule were adopted, it would prohibit Luminalt from being
able to use its trained diverse workforce on precisely the type of projects it has successfully been
building as a core part of its business.

The impact to Luminalt is not unique. Our November 2021 letter also included a declaration
from Luke Miller, owner of SolarHut, LLC, a family-owned company with four installer
employees. On average in the last two years, over a third of SolarHut’s solar and storage projects
exceeded 20 kWh. And over the last six months, the company has installed a significantly higher
amount of projects with batteries.
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Contrary to IBEW’s claims, its proposed rule would dramatically restrict the contractors
available to install solar and storage projects increasingly demanded by Californians. IBEW
relies on the Self Generation Incentive Program (SGIP) database to argue that 80 percent of
residential BESS projects have a storage capacity under 20 kWh. But even based on this data,
that means that solar contactors would have been prohibited from installing 2,787 residential
solar and storage projects between 2017 and August 2019. And those are only the projects that
received a rebate. Many did not.

Not only has residential demand for solar and storage continued to grow since 2019, the SGIP
database captures only those projects that received an incentive under the program, which is

limited. The more complete database to review is the interconnection database, which captures
roughly 80 percent of the grid-tied solar and storage projects in California.

CALSSA reviewed interconnection data for solar and storage projects completed between
January 2020 and August 2021. As shown in the below table, we found that under IBEW’s
proposed 20 kWh limit, solar contractors would have been precluded from installing 13,388
residential projects—representing over one third of all residential projects. And they would have
been precluded from installing over 70 percent of commercial projects.

Energy Storage System Capacity (kWh)
Project Type/Size 2020 tally 2021 tally 2020 + 2021 % of market
Residential
#<20 kWh 11,181 12,219 23,400 63.6%
#<20 kWh 5,557 7,831 13,388 36.4%
Total 16,738 20,050 36,788 100%
Commercial
#<20 kWh 28 94 122 28.4%
#<20 kWh 183 125 308 71.6%
Total 211 219 430 100%

Given these restrictions, IBEW’s proposal would severely hamper implementation of State
programs that aim to dramatically increase the deployment of battery storage in California. For
example, the California Energy Commission’s updated Building Energy Efficiency Standards
require solar panels and battery storage on new commercial buildings beginning in 2023. The
BESS required for this construction would often exceed the limits proposed by the IBEW.

Thus, solar contractors, who currently perform over 80 percent of battery installations, would
need to obtain a C-10 classification if they don’t already have one and find certified electricians
to supplement or replace their existing qualified solar workers. Even if solar contractors could
subcontract with C-10 contractors, this still does not address the critical shortage of certified

electricians to perform the work.

Further, solar contractors and their qualified workforce have extensive experience and safety and
installation trainings specific to battery storage for solar projects. As the California Energy

5
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Commission’s letter urges, “Delivery of battery systems in compliance with the CEC’s Building
Energy Efficiency Standards will be dependent on well-trained and skilled contractors with
demonstrated experience in installing these combined systems.”

IBEW claims that its proposal would only impact contractors who have a C-46 license with no
other classification and that those contractors install less than 3 percent of all solar and storage
projects. IBEW’s perspective is from a fantasy world. As CALSSA explained in our November
24,2021 letter to the Board, while many C-46 solar contractors also have a C-10 electrical
classification, they install the vast majority of solar and storge projects under their C-46 license.
One only need pull the building permits to confirm this. As a result, any restriction on battery
installations would actually impact C-46 contractors who currently perform over 80 percent of
solar and storage projects (contractors holding a C-46 license plus those that hold a C-46 and C-
10 classification, based on the Labor Center’s evaluation of the Interconnection Dataset).

Rulemaking must clarify that solar contractors may install qualifying batteries to existing
photovoltaic (PV) solar panels and maintain the batteries they have already installed.

Under a CSLB misinterpretation of current regulations, solar contractors are prohibited from
adding a battery to existing PV solar panels. There is no justification for allowing the installation
of batteries at the same time as the solar panels, but prohibiting that same battery installation if it
occurs later in time under a separate contract. CSLB’s misinterpretation is simply based on
semantics and there is a chance to correct this pointless anomaly during the current rulemaking.

Doing so will also remove the catch 22 that many solar customers wishing to add a storage
component to their solar energy systems now face: if they want to maintain the warranty on their
solar panels, they must hire the same contractor to install and connect the batteries, but they
cannot hire that contractor because CSLB’s misinterpretation prevents the contractor from doing
the work.

By expressly stating that allowed BESS are one component of a solar energy system (which has
always been the case), solar contractors could again add storage batteries to existing solar panels
that they previously installed. This would allow customers to maintain the warranty on those
systems. It would also remove a current roadblock to help address the state’s shortage of energy
storage capacity, a shortage that led the Governor to proclaim a state of emergency in 2021.

CALSSA’s modification to IBEW’s proposed rule thus clarifies that installing and maintaining
BESS below the size limits in the C-46 classification is a part of the authorized work for solar
contractors, and not simply incidental and supplemental to it. This should be obvious as staff’s
and IBEW’s proposed regulations amend the classification to expressly allow for the installation
of qualify BESS. (They similarly amend the C-10 classification to expressly allow for the
installation of BESS). Given statements in IBEW’s letter, however, we felt the regulation
deserved further clarification to avoid any disputes down the road about the ability of solar
contractors to connect allowed batteries to existing solar panels.
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We also added a grandfather clause to allow solar contractors to maintain or repair any BESS
that the contractor installed prior to the new regulations. This would allow contractors to fulfill
their contractual obligations and allow the customers to maintain the warranty on those systems.

We look forward to discussing these modifications with other stakeholders and CSLB.

Sincerely,

Bernadette Del Chiaro, Executive Director
California Solar and Storage Association

ATTACHED:

Modified language redlined

Modified language clean version

November 30, 2021 letter from the Chair of the California Energy Commission
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EXHIBIT A

CALSSA MODIFICATIONS TO
IBEW NECA LMCC ALTERNATE PROPOSED C-46 CONTRACTOR
CLASSIFICATION AMENDMENT RE BATTERY ENERGY STORAGE
(REDLINE TO IBEW NECA LMCC ALTERNATIVE TO CSLB PROPOSAL)

§ 810. Definitions

(a) For purposes of this division, “battery energy storage system” means a rechargeable
energy storage system consisting of electrochemical storage batteries, battery chargers,
controls, and assomated components designed to absorb store and dispateh discharge
electrlcal power , A

(b) For the purposes of this ehapter-division, “Board” means the Contractors State
License Board and “Code,” unless otherwise defined, means the Business and
Professions Code.

Note: Authority cited: Section 7008, Business and Professions Code. Reference:
Section 7008, Business and Professions Code.

§ 832.10, Class C-10 - Electrical Contractor

An electrical contractor places, installs, erects or connects any electrical wires, fixtures,
appliances, apparatus, raceways, conduits, battery energy storage systems, solar
photovoltaic cells or any part thereof, which generate, transmit, transform or utilize
electrical energy in any form or for any purpose.

Note: Authority cited: Sections 7008 and 7059, Business and Professions Code.
Reference: Sections 7058 and 7059, Business and Professions Code.

§ 832.46. Class C-46 - Solar Contractor

(a) A solar contractor installs, modifies, maintains, and repairs thermal and photovoltaic
solar energy systems.

(b) A licensee classified in this section shall not undertake or perform building or
construction trades, crafts, or skills, except when required to install a thermal or
photovoltaic solar energy system.

(c) For the purposes of this section, a battery energy storage system, as defined in
section 810, shall ret be considered part ofrequired-in.—orincidental and supplemental
tothe-installation-of; a photovoltaic solar energy system unless if it has a pewer
capacity below20k\W-and-a storage capacity at or below the storage system-threshold-
quantity set-forth-in Table1206-2 of the 2019 CaliforniaFire Code 600 kWh. A battery
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energy storage system that meets-or exceeds eftherofthese this thresholds shall be
considered a separate system and shall not be considered incidental and
supplemental to the installation of a photovoltaic solar energy system. A solar
contractor may subcontract installation of a battery energystorage system of any size
with an appropriately licensed contractor. When subcontracting for the installation of a
battery enerqy storage system of any size, a solar contractor may install all
components of a photovoltaic solar enerqy system up to the device that stores the
electrical power. Nothing in this paragraph is intended to prohibit a solar contractor
from installing solar enerqy system components other than the battery enerqy storage

system.

(d) A solar contractor may modify an existing solar enerqy system by adding a battery
enerqy storage system that meets the requirements of paragraph (c). A solar contractor
may maintain or repair a battery enerqy storage system of any size that the solar
contractor installed prior to the effective date of this amended section.

Note: Authority cited: Sections 7008 and 7059, Business and Professions Code.
Reference: Sections 7058 and 7059, Business and Professions Code.

§ 831. Incidental and Supplemental Defined.

(a) For purposes of Section 7059, work in other classifications is “incidental and
supplemental” to the work for which a specialty contractor is licensed if that work is
essential to accomplish the work in which the contractor is classified. A specialty
contractor may use subcontractors to complete the incidental and supplemental work, or
he may use his own employees to do so.

(b) For purposes of Section 7059 of the Code and this division, installation, connection,
modification, maintenance, or repair of a battery enerqgy storage system, as defined in
section 810, is not “incidental and supplemental” to the work performed by a licensee
classified as a C-46 Solar Contractor pursuant to section 832.46, provided that
installation, connection,modification, maintenance, and repair of a battery enerqy
storage system; exeeptis work for which a Solar Contractor is licensed in the
circumstances described in paragraph (c) of section 832.46 as approved by the Board

on [date].

(c) Notwithstanding any provision of this Section or Division, a solar contractor may
subcontract installation of a battery enerqy storage system of any size with an
appropriately licensed contractor.

Note: Authority cited: Sections 7008 and 7059, Business and Professions Code.
Reference: Sections 7058 and 7059, Business and Professions Code.
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EXHIBIT B

CALSSA MODIFICATIONS TO
IBEW NECA LMCC ALTERNATE PROPOSED C-46 CONTRACTOR
CLASSIFICATION AMENDMENT RE BATTERY ENERGY STORAGE

§ 810. Definitions

(c) For purposes of this division, “battery energy storage system” means a rechargeable
energy storage system consisting of electrochemical storage batteries, battery chargers,

controls, and associated components designed to absorb, store and discharge electrical
power.

(d) For the purposes of this ehapterdivision, “Board” means the Contractors State
License Board and “Code,” unless otherwise defined, means the Business and
Professions Code.

Note: Authority cited: Section 7008, Business and Professions Code. Reference:
Section 7008, Business and Professions Code.

§ 832.10, Class C-10 - Electrical Contractor

An electrical contractor places, installs, erects or connects any electrical wires, fixtures,
appliances, apparatus, raceways, conduits, battery energy storage systems, solar
photovoltaic cells or any part thereof, which generate, transmit, transform or utilize
electrical energy in any form or for any purpose.

Note: Authority cited: Sections 7008 and 7059, Business and Professions Code.
Reference: Sections 7058 and 7059, Business and Professions Code.

§ 832.46. Class C-46 - Solar Contractor

(c) A solar contractor installs, modifies, maintains, and repairs thermal and photovoltaic
solar energy systems.

(d) A licensee classified in this section shall not undertake or perform building or
construction trades, crafts, or skills, except when required to install a thermal or
photovoltaic solar energy system.

(c) For the purposes of this section, a battery energy storage system, as defined in
section 810, shall be considered part of a photovoltaic solar energy system if it has a
storage capacity at or below 600 kWh. A battery enerqgy storage system that exceeds
this threshold shall be considered a separate system and shall not be considered
incidental and supplemental to the installation of a photovoltaic solar energy system. A
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solar contractor may subcontract installation of a battery energystorage system of any
size with an appropriately licensed contractor. WWhen subcontracting for the installation
of a battery enerqy storage system of any size, a solar contractor may install all
components of a photovoltaic solar energy system up to the device that stores the
electrical power. Nothing in this paragraph is intended to prohibit a solar contractor
from installing solar energy system components other than the battery enerqy storage

system.

(d) A solar contractor may modify an existing solar energy system by adding a battery
enerqgy storage system that meets the requirements of paragraph (c). A solar contractor
may maintain or repair a battery energy storage system of any size that the solar
contractor installed prior to the effective date of this amended section.

Note: Authority cited: Sections 7008 and 7059, Business and Professions Code.
Reference: Sections 7058 and 7059, Business and Professions Code.

§ 831. Incidental and Supplemental Defined.

(d) For purposes of Section 7059, work in other classifications is “incidental and
supplemental” to the work for which a specialty contractor is licensed if that work is
essential to accomplish the work in which the contractor is classified. A specialty
contractor may use subcontractors to complete the incidental and supplemental work, or
he may use his own employees to do so.

(e) For purposes of Section 7059 of the Code and this division, installation, connection,
modification, maintenance, or repair of a battery enerqgy storage system, as defined in
section 810, is not “incidental and supplemental” to the work performed by a licensee
classified as a C-46 Solar Contractor pursuant to section 832.46, provided that
installation, connection,modification, maintenance, and repair of a battery energy
storage system; is work for which a Solar Contractor is licensed in the circumstances
described in paragraph (c) of section 832.46 as approved by the Board on [date].

(f) Notwithstanding any provision of this Section or Division, a solar contractor may
subcontract installation of a battery energy storage system of any size with an
appropriately licensed contractor.

Note: Authority cited: Sections 7008 and 7059, Business and Professions Code.
Reference: Sections 7058 and 7059, Business and Professions Code.
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EXHIBIT C

November 30, 2021 letter from the Chair of the California Energy Commission
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CALIFORNIA - B
ENERGY COMMISSION @ é

November 30, 2021

Susan Granzella, Chair
Contractors State License Board

Re: November 29, 2021 Board Meeting Agenda Item D.1. Initiate Rulemaking
Process to Amend CCR, Title 16 regarding C-10 Electrical Contractor and C-46
Solar Contractor

Dear Chair Granzella,

Thank you for the opportunity to provide relevant context for this item.

As Governor Newsom has often said, we are in a climate emergency, creating a
call to action for all state agencies. To meet our climate goals, rapid scale-up of
renewable energy generation and battery storage is needed, from small
residential systems to the largest utility scale installations.

On August 11, 2021, the California Energy Commission (CEC) adopted new
Building Energy Efficiency Standards that dramatically decarbonize our buildings
and reduce greenhouse gas (GHG) emissions. A major feature of those
Standards was the requirement for the first time of photovoltaic (PV) systems
coupled with battery storage for multi-family buildings and many nonresidential
building types.

Delivery of battery systems in compliance with the CEC’s Building Energy
Efficiency Standards will be dependent on well-trained and skilled contractors
with demonstrated experience in installing these combined systems. To the best
of the CEC’s knowledge, to date, both C-10 electrical contractors and C-46 solar
contractors have consistently delivered safe installations. Indeed, training
curricula for both licenses covers batteries and related topics. For example, the
CSLB’s 2017 Occupational Analysis Report for the C-46 Solar Examination shows
that installation of battery storage is interwoven with the everyday duties of solar
contractors.

The CEC supports battery safety by maintaining lists of equipment certified to
meet required safety standards for both PV and battery systems. To qualify for
compliance with the CEC’s Building Energy Efficiency Standards and participate in
utility programs, battery storage systems must meet these equipment safety
standards. The CEC'’s eligible equipment lists are widely relied upon to identify
equipment that have been certified to meet these safety standards. Additionally,

energy.ca.gov
1516 9th Street, Sacramento, CA 95814
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Susan Granzella
November 30, 2021
Page 2

the CEC’s R&D investments are helping strengthen the safety of the next
generation of batteries by reducing the degradation of components. For
example, with CEC funding, Coreshell Technologies developed new safety-
enhancing electrode coatings in lithium-ion batteries and Sepion Technologies is
now developing more robust membranes for lithium batteries.

To meet the needs of a growing market for renewables generally and for storage
specifically, California needs a well-trained, capable, and growing workforce. |
appreciate all you do in support of that end.

Please let me know any questions you may have.

Thank you for your consideration,

David Hochschild
Chair

cc: David Fogt, CSLB Registrar
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CALIFORNIA SOLAR
STORAGE ASSOCIATION

November 24, 2011
Via electronic mail.

Contractors State License Board
David.Fogt@cslb.ca.gov

Re: Possible Action to Initiate Rulemaking to Preclude C-46 Solar Contractors from Installing
Battery Energy Storage Systems (November 29. 2021 Board Meeting agenda Item D-1)

Dear Chair Granzella and Honorable Members of the Board,

California Solar and Storage Association appreciates that the Board has stayed
enforcement of its July 27, 2021 decision to preclude C-46 solar contractors from installing
Battery Energy Storage Systems (ESS). We also agree, as Agenda Item D-1 recognizes, that any
such decision must be informed by the Administrative Procedures Act’s notice and comment
rulemaking procedures. The proposed rule, however, is not necessary to protect consumers or
public safety. As discussed in the attached memo, the Labor Center’s report on ESS fails to
identify a single incident that could have been prevented by regulating customer-side installers. It
also fails to recognize that existing laws extensively regulate the batteries that solar contractors
install, as well as installation procedures, and that these regulations have been working well to
protect workers and the public.

Not only is the proposed rule unjustified, it would have devesting impacts on solar
contractors and their workers. The Labor Center’s conclusion that the rule would have “no
adverse economic impact” falsely assumes that nearly all C-46 contractors installing batteries
today already employ certified electricians. Moreover, the report ignores the fact that there is a
critical shortage of certified electricians to satisfy the state’s existing construction demands.
Requiring batteries to be installed by certified electricians would thus slam the breaks on solar
and storage projects moving forward at a time when demand is surging given new state building
mandates and widespread power shutdowns. This shortage of certified electricians will not be
resolved anytime soon. In fact, it is expected to become more acute in light of state efforts to
accelerate housing production and electrification. The proposed rule would thus increase costs
and installation times for consumers, as the shortage of certified electricians and demand for
batteries intensify.

Moreover, the requirements to become a certified electrician are onerous, and the
proposed rule would create significant barriers for women and individuals from disadvantaged
communities seeking to enter the solar workforce. The attached declaration by Jeanine Cotter,
owner of Luminalt, describes her company’s workforce development program, how difficult it
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would be for her workers to become certified electricians, and the barriers such requirements
pose for disadvantaged youth and mothers.

CALSSA is not opposed to any regulation of C-46 contractors. We recognize that utility
and utility-scale battery installations pose unique challenges and may require installations by a
separate contractor class. The incidents identified by the Labor Center report could support such
an approach. Accordingly, CALSSA recommends that the Board consider a proposed regulation
that would amend Title 16 of the California Code of Regulations. Our alternative proposed
language is attached to this letter.

Not only would this alternative provide a reasonable regulation of battery installations, it
would also avoid three legal infirmities posed by the staff recommendation as discussed in the
attached letter from Shute, Mihaly & Weinberger, LLP. First, the recommended action would
authorize the Registrar of Contractors to adopt the proposed regulation in certain circumstances.
Yet, the proposed regulation could have a significant adverse effect on the environment by
thwarting the efforts to build clean solar and storage projects, thereby prolonging the state’s
reliance on polluting power supplies. Accordingly, the CSLB must conduct an environmental
review under the California Environmental Quality Act before it may authorize adoption of the
regulation.

Second, the draft rule exceeds the Board’s regulatory authority in a number of respects.
For instance, while Business and Professions Code section 7059 requires license classifications
to be consistent with established usage and procedure as found in the construction business, the
proposed rule would entirely prohibit solar contractors from installations that they have been
performing for over 40 years. Further, the Legislature established the CSLB as a consumer
protection agency that regulates contractors: other state agencies are charged with regulating
worker safety. The proposed rule’s backdoor attempt to regulate the workers installing ESS thus
violates section 7059’s mandate that classifications reflect the contractor’s qualifications, which
in this instance have not been questioned. The proposed regulation’s narrow definition of solar
energy systems also conflicts with state statutes that define these systems to include batteries. In
addition, the CSLB does not have the authority to rule that battery installations are never
incidental and supplemental to a solar contractor’s work; section 7059 expressly allows specialty
contractors do perform incidental and supplemental work, and the scope of such work is a
question of fact, determined on a case by case basis.

Finally, the proposed rule would unconstitutionally impair existing contracts of C-46
contractors by prohibiting them from performing service and maintenance warranties on batteries
that they have already installed. Indeed, most of the these warranties were required by the
California Public Utility Commission as a condition of participating in the state’s Self
Generation Incentive Program, for example. The proposed rule would directly conflict with this
mandate and prevent contractors from honoring a material clause of their contracts with solar
customers.

CALSSA hopes that the CSLB will take this opportunity to critically re-examine the
proposal to preclude C-46 contractors from installing ESS in all circumstances. A reasonable
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alternative would be to limit C-46 contractors to non-utility-scale installations, which are already
well regulated and being performed safely by C-46 solar contractors.

Sincerely,

Bernadette Del Chiaro, Executive Director
California Solar and Storage Association

CC: Heather Young via email at Heather.Y oung@cslb.ca.gov
Michael Jamnetski via email at michael. jamnetski@cslb.ca.gov

Attachments:

A - CALSSA Response to U.C. Berkeley Labor Center Report and its Unsupported
Recommendation to Preclude C-46 License Holders from Installing Energy Storage Systems

B - Declaration of Jeanine Cotter, owner of Luminalt

C- Declaration of Luke Miller, owner of SolarHut

D — Declaration of Scott Ryan, owner of SunPower by Sun Solar

E — CALSSA’s letter objecting to the Labor Center selection

F — Letter from Shute, Mihaly & Weinberger, LLP to CALSSA Regarding CSLB Proposal to
Initiate Rulemaking to Preclude C-46 Solar Contractors from Installing Battery Energy Storage

Systems

G — CALSSA’s proposed alternative regulatory language
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MEMORANDUM
Date: November 24, 2021
To:  Contractors State License Board
From: California Solar and Storage Association
Re:  CALSSA Response to Labor Center Report and Its Unsupported Recommendation to
Preclude C-46 License Holders from Installing Energy Storage Systems

In 2018, the CSLB began a process to determine if the C-46 Solar classification “should be
precluded from installing an energy storage system (ESS)”! after a well-established practice of
allowing it.> In 2020, the Board hired the UC Berkeley Labor Center (“the Labor Center”) to
answer the following question: “Considering BESS risk, hazard, size and complexity
considerations, is there an existing or prospective harm to public safety, and if so, what is the
likelihood of the existing or prospective harm occurring and/or will that harm be fixed by
enacting a regulation?”

The Labor Center released their report on July 9%, 2021. It recommended the Board restrict
C-46 contractors from installing ESS without any allowances based on risk, hazard, size or
complexity. The Labor Center presented their findings to the Board on July 27% and shortly after
the presentation, the Board voted to strip the C-46 from the ability to install ESS. After a lawsuit
by CALSSA, the Board issued a stay on their decision on October 4, 2021. The Board is now
considering a formal rulemaking process to implement the Labor Center’s recommendation in
full.

Given the significance of the Labor Center’s report to the Board’s July 27" decision and the
pending rulemaking process, it is imperative for the Board to be aware of the significant
deficiencies in the Labor Center’s report. CALSSA previously objected to the Labor Center
conducting any assessment of this issue for the CSLB, given their lack of subject matter
expertise and extensive affiliation with the IBEW, which has been lobbying the Board to prohibit
solar contractors from installing batteries. Our letter documenting the Labor Center’s bias is
attached. Unfortunately, their report appears to be results-driven as we feared. With this memo,
we will lay out how the Labor Center’s assessment fell far short of what was required of them by
the Board and why it would be wholly inappropriate to base any regulatory change on this deeply
flawed and poorly researched report.

With this written critique, the California Solar and Storage Association, the country’s oldest
and largest industry association dedicated to distributed solar energy and energy storage
technologies, refutes the Labor Center’s arguments and clarifies the report’s deficiencies in the
order in which they are presented in the report.

A summary of our critique is as follows:
* The Labor Center’s recommendation will impact the vast majority of contractors
installing solar and ESS. The report’s conclusion that only a small share of

1 CSLB Enforcement and Licensing Committee Meetings, February 23, 2018
2 Quote from ESS report and Wendy Balvanz testimony
3 RFP No. CSLB-20-01
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contractors will be impacted is based on an incorrect assumption that those who hold
both a C-10 and a C-46 license are already required to hire certified electricians for
battery installations.

* The Labor Center can document no safety incidents in ESS installed by a C-46
contractor. The incidents they point to did not involve customer-sited ESS that were
designed to be only charged by solar. Instead, they were overwhelmingly utility
projects or occurred at testing or manufacturing sites. While the report claims
incidents in South Korea were the result of faulty installations (the only example they
could find of installation error causing an incident), more recent investigations
concluded these incidents were in fact the result of defective battery cells. Moreover,
all of the incidents cited by the report occurred outside of California, which has
extensive safety regulations that protect against the purely theoretical risks advanced
by the report.

* The Labor Center’s recommendation massively underestimates the widespread
industry impacts, including the cost to contractors and consumers, to comply with
their recommendation based on a sloppy and incomplete analysis. Their
recommendation would grind the deployment of solar paired ESS to a halt, requiring
a wholesale shift in the solar workforce without a readily available replacement.
There is already a shortage of certified electricians, the barriers to becoming certified
are significant, and demand in other sectors will continue to rise and challenge the
solar industry’s ability to attract and retain enough workers to meet growing need for
solar and energy storage technologies. The Center also ignores consumer protection
stemming from the null and voided warranties on tens of thousands of installations.

In 2019, CALSSA submitted to the CSLB an assessment of wholesale restrictions on the
C-46 license’s ability to install ESS when paired with solar photovoltaic panels with facts that
the Labor Center’s report has failed to refute, or even address in most instances. Our 2019
assessment is attached and the conclusions are summarized as follows:

Unjustified Restriction of Trade
* California’s C-46 contractors have installed more than 80% of the solar and
storage systems to date. The C-46 license exam covers the topic more extensively than
does the C-10 exam. The C-46 contractors have an exceptional track record with
investigations unable to identify a single accident or evidence of safety risk to workers or
the public.
* C-46 contractors are permitted to install solar systems within the limits of the National
Electrical Code. This allows contractors to work with voltages up to 600 volts for
residential systems and 1000 volts for commercial systems.
« It is patently false to claim that energy storage systems represent a unique risk of panel
overloads and arc flash. The formulas for wire sizing and breaker sizing are the same for
solar systems alone as for those paired with ESS.

Harming California’s Solar Homes Mandate

* The California Energy Commission is opposed to restricting the C-46 contractor as it is
unnecessary and would increase the cost of meeting new requirements such as the solar
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home mandates for single and multi-family residences and the storage mandate for
commercial buildings.

Bad for Business
* There are 50,000 C-10 eligible electrical workers in California. These workers are
in high demand and are not likely to switch to working in the solar field from their
current work in the building trades.
* In comparison, California’s solar industry employed 48,295 installation workers. If the
restrictions on C-46 contractors are adopted, contractors would be hard-pressed to find
enough workers to meet growing demand for solar and storage technologies. 82% of solar
businesses already report having difficulty finding qualified workers.
* Restrictions will have the greatest effect on small and rural businesses in California.
Certified electricians are hard to find everywhere in the state but especially in rural areas.

Bad for Consumers
* Restricting C-46 contractors would add an estimated $93 million to solar and storage
installations in 2020 and $2.6 billion to the aggregate cost of building out distributed
solar and storage solutions through 2030. For the commercial sector, the impact would be
$16 million in 2020 and $361 million through 2030.
* The proposed regulatory change would add an estimated $2,322 to the cost of a
residential solar plus storage installation, $4,867 to the cost of a small commercial solar
plus storage installation, $18,298 to the cost of a medium commercial solar plus storage
installation, and $26,162 to the cost of a large commercial solar plus storage installation.
* Restricting C-46 contractors from installing energy storage would render null and void
the warranties for previously built solar energy systems for the million solar customers in
California today who may want to add a battery. Further, the tens of thousands of
consumers who already have a battery paired with solar photovoltaic panels installed by a
C-46 contractor will lose their service and repairs warranty.

Equipment Safety Standards
* All energy storage systems must meet strict product safety standards for design and
manufacturing. If devices do not pass tests for these standards, they cannot be used in
California. Product standards are developed with extensive participation from fire
protection authorities, and certification to those standards demonstrates sufficient
protection for fire officials.
* These very strict standards protect against explosive releases of power within energy
storage devices. It is a function of product design, not electrical connections. Lithium
batteries, for example, must have battery management systems (BMS) that control
operation at the cell level. If the BMS does not detect a proper electrical connection the
battery will not discharge.

The Wrong Solution at the Wrong Time
* C-46 contractors provide cost-effective and reliable customer-sited energy solutions that
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could keep the lights on for millions of Californians during power shutoff events while
also playing a critical role in meeting the state’s clean energy goals. California should not
unnecessarily restrict the growth of or increase the cost of this important technology.

« It is important to note that C-46 contractors and the job as a solar installer also provide a
pathway to entry for minorities commonly left out of the construction trades both as
workers and as business owners.

These points remain true today and an update of the 2019 information would further
amplify them. The Labor Center’s conclusions that preventing solar contractors from installing
ESS is necessary and would have minimal impacts are unsupported as discussed below.

The Labor Center’s Unsupported Conclusion #1: The proposed restrictions will only
impact a handful of contractors.

The Labor Center argues that precluding a C-46 contractor from installing an ESS when
paired with PV will have a “negligible” impact on businesses across the state that install battery
energy storage systems. They note, based on an analysis of two datasets for solar and storage
installations, that only a small percentage of solar and battery installs are done by those that hold
only a C-46 classification without a C-10, a General “A” or a “B” license. Rather, the contractor
class responsible for the majority of those installations hold both a C-46 and a C-10 license.
According to the Labor Center’s reasoning, removing batteries from the C-46 classification will
have no impact on these dual license holders, because they can continue to install batteries under
their C-10 license.

This conclusion, however, ignores the critical difference between work that is done
within the scope of a C-46 license, for which most solar contractors do not use certified
electricians, and work that is done outside of the scope of the C-46 license under the C-10
classification, for which Labor Code sections 108 and 108.2 require workers to be certified
electricians when engaging in the connection of electrical devices.

As CALSSA explained to the Labor Center, many C-46 contractors also hold a C-10
classification to allow them to do work outside of the C-46 license at times and for that limited
work they rely on the qualifying person for the license, use certified electricians, or subcontract
to another C-10. Some solar contractors have recently added a C-10 simply because for a short
period of time the CPUC’s Self-Generation Incentive Program (SGIP) guidebook contained
errors that were later corrected. Solar, however, is a multi-craft trade, including electrical work,
and it requires knowledge specific to solar and battery installations. Solar workers, therefore, are
well qualified to install solar and storage systems. Moreover, there is a shortage of certified
electricians in California to meet growing demand within the construction industry and solar
contractors have had difficulty hiring certified electricians because they often do not have the
experience, knowledge, or desire to learn about and install solar panels and battery energy
storage systems. Accordingly, C-46 contractors commonly use trained solar installers to install
battery energy storage systems, as batteries when paired with solar are currently within the scope
of the C-46 license.

Removing batteries from the C-46 scope of work, and requiring dual license holders to
rely on their C-10 classification for this work, would thus require solar contractors to replace
their qualified workers with certified electricians for solar and storage jobs—or cease taking

4
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these jobs if they cannot find or afford certified electricians. The population of contractors
impacted by the recommended rule is thus much greater than the Labor Center suggests. Using
the Interconnection Dataset, the percentage of installation jobs between 2015 and 2020 that
would have been impacted by the Labor Center’s recommendation is not, in fact, the roughly 5%
of storage jobs (those done by contractors holding only a C-46) that the Labor Center reported,
but a full 80% (those done by contractors that hold a C-46 plus those that hold a C-46 and a C-
10)*, an increase of 1600 percent over the Labor Center’s assertions. This makes the claim by the
Labor Center that “precluding or restricting C-46 (no C-10, A, or B) contractors will have a
negligible effect on the current pool of contractors™ completely incorrect.

The Labor Center ignored CALSSA’s expert testimony regarding the composition of
solar contractors’ labor force. Instead they assumed, without any ground truthing, that dual
license holders must already employ certified electricians because, under one theory, Labor Code
sections 108 and 108.2 require contractors holding both C-46 and C-10 licenses “to use certified
electricians for all electrical work, including the specific electrical tasks associated with solar PV
and BESS.”¢

This theory is incorrect. The IBEW has argued that the Legislature must have intended
the certified electrician requirement to apply to all of the electrical work for multi-craft licenses
when a contractor also holds a C-10 because two license classifications, C-7 low voltage systems
and C-45 electric signs, are expressly exempted from the worker certification requirement of
section 108.2. On its face, however, section 108.2 applies only to persons performing work for a
contractor licensed as a class C-10 electrical contractor, not to the scope of work done for a
contractor licensed as a C-46 solar contractor (or a C-20 license for that matter), which is all that
is required on job cards for solar and storage projects. Moreover, the legislative history for
section 108.2 demonstrates that the Legislature did not intend the rule to apply to dual license
holders when it added the two exemptions.” In short, the Labor Center’s statement that its
recommended rule will impact only “a very small share of the current pool of contractors that
carry out BESS installations” is an unverified assumption drawn from a contested interpretation
of the Labor Code. It ignores CALSSA’s expert testimony that dual license holders commonly
use qualified solar installers, not certified electricians, to install batteries. The recommended rule
will in fact impact the great majority of contractors installing solar-paired batteries today, to say
nothing of the scores of solar companies that will enter this market as new state mandates for
batteries come on line and consumer demand continues to grow.

The Labor Center also tries to minimize the impacts to the solar contractors that do not
hold another license classification that would allow them to install batteries. They suggest that
such C-46 license holders could simply obtain a C-10 license. But again, this ignores the fact that
those license holders would then be required to employ certified electricians, which has proven
to be difficult, if not impossible for the solar industry. For examples, see the declaration of
Jeanine Cotter, and the attached declarations of Luke Miller, and Scott Ryan.

4 Report, p. 25

5 Report, p. 37

6 Report, p. 93

7 Registrar of Contractors David Fogt similarly stated in a September 17, 2021 webinar that electrical work
performed within the scope of a C-46 license need not use certified electricians, even if the solar contractor also
happens to hold a C-10 license.

176



The Labor Center’s Unsupported Conclusion #2: There are inherent risks and hazards
allowing C-46 to continue installing BESS

The Labor Center argues there is potential harm to public safety if C-46 contractors are
allowed to continue installing BESS when paired with PV. As evidence of high risks, they point
to eight different BESS incidents:

1. A 2019 explosion at the Arizona Public Service (APS) grid-utility ESS facility in
Surprise, AZ.

2. A 2012 fire at an APS 4 MWh ESS facility near the McMicken substation, Arizona.

A 2013 fire at a battery room connected to wind and solar arrays at the Landing Mall in

Port Angeles, WA

A 2016 fire at a manufacturing plant in Franklin, WI

A 2017 fire at a 6 MW utility-grid ESS test facility in Belgium.

A series of 29 Lithium-ion fires between 2017 and 2019 in South Korea

A 2020 Lithium-Ion fire at a grid-utility project in Liverpool, UK

A 2020 Lithium-Ion fire at an electric substation in Ariege, France

(98]

O NNk

However, not one of these incidents could have been prevented by more strictly regulating
customer-side installers as the Labor Center recommends for several reasons. First, incidents at
substations, utility facilities, or test facilities are not comparable with regard to type, risk, hazard,
size and complexity of BESS that would be installed by a solar contractor on a home or business
today. Indeed, these incidents undermine the Labor Center’s own justification for the proposed
regulation, as the systems referenced were almost certainly installed by what would have been
considered “certified electricians.”

Second, the Labor Center glosses over the fact that the overwhelming majority of these
incidents had nothing to do with faulty installations, but rather with manufacturing defects. They
write of the event in Surprise, AZ, “A report from DNV-GL for APS concluded that the thermal
runaway initiated from an internal defect in a lithium-ion battery NMC cell.”® The Wisconsin
incident occurred at an ESS manufacturing facility and they write, “The fire was initiated when a
technician was constructing the system.” The Labor Center fails to put these critical facts into
context for the Board.

As evidence that installers require stricter regulating to prevent BESS incidents, the Labor
Center points to 29 incidents in South Korea, claiming that “One of four cited causes of the 29
Korean BESS fire incidents was faulty installation.”! However, the Labor Center appears to
have overlooked further investigations of these incidents that refute that claim. One of their own
sources is a report commissioned by the Arizona Public Service. This report said the following
about the South Korean incidents:

“The report first concluded that the errors were caused by inappropriate electrical protections
(ground faults, electrical shorts), inappropriate operational environments, negligent
installation, and inappropriate integration of the multiple protection layers of the BMS to the

8 Report, p. 49.
9 Report, p. 51.
19 Report, p. 73.
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inverter and control system. Then, in 2020, more information revealed that many of the
fires were caused by battery cells with defects.”!!

Similarly, a story in Business Korea headlined, “Second Probe Blames Faulty Batteries for
ESS Fire” states that “The Korean government has concluded that faulty batteries were the main
culprit behind the recent spate of energy storage system (ESS) fires. ... The conclusion is opposite to
the one announced after the first round of investigation in 2017. At the time, the team put the blame
on the poor operation of ESS facilities.”'?> While the Labor Center fans the flames of fear, they do
not identify incidents could have been prevented by better installations.

Third, the energy storage systems described by these incidents are fundamentally different
products than the customer-sited batteries that a C-46 would install. These large utility-scale ESS
are often assembled on-site, not at the manufacturing facility. It is simply not comparing like
with like to list incidents with these utility ESS as a justification to preclude a C-46 contractor
from installing any ESS. Rather, the ESS that C-46 contractors install have safeguards that
prevent incidents like these from occurring. They must meet safety and testing standards such as
UL9540, UL9540a, and NFPA 855 that ensure if the ESS fails, they do so safely. The Labor
Center fails to adequately explain the importance of these standards in protecting public safety
and they fail to acknowledge that none of these case incidents they reference were subject to
these standards.

Furthermore, ESS manufacturers require solar contractors and workers to undergo trainings
on how to install their products. Such information was missing from the Labor Center’s report.
Local building officials must approve plans as being code compliant before a battery is installed,
and must confirm compliance after the work is complete. In other words, there are extensive
safeguards already in place even after the ESS is manufactured to insure they are safely installed.

The Labor Center’s investigations did not reveal any evidence that these existing protections
are insufficient. Instead, the Labor Center is asking the CSLB to make a rather drastic regulatory
change on an argument that some incidents may not have been reported. Not only is there no data
that C-46 installed ESS are subject to a greater incident rate compared to C-10 installed ESS,
there are no incidents of a faulty C-46 installation they can find. The Labor Center says,
“Available data indicate that BESS incidents are low frequency, with no identified incidents in
California.”!® This seems as conclusive a statement as any that C-46 contractors and their
installers are indeed sufficiently trained and that the applicable codes and standards are doing
what they were intended to do. The Labor Center is unable to present a factually verifiable
argument that a safety hazard exists which would be mitigated by the proposed regulatory
change.

Finally, while the Labor Center insists that only certified electricians have sufficient
training to install ESS, they fail to acknowledge that C-46 contractors and their installers have
greater experience installing ESS and a longer track-record of doing so safely. Battery storage
systems from the 1980s through the 2000s were installed almost exclusively by C-46 solar
contractors. These early systems were for “off-grid” homes, which needed an ESS to power
their homes in the evening. This is in part why the C-46 exam features numerous questions on

T https://liiontamer.com/wp-content/uploads/APS-DNV-GL-Report.pdf. P. 20
12 http://www.businesskorea.co.kr/news/articleView.htm|?idxno=41012
13 Report, p. 7.
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energy storage while the C-10 exam had zero questions on ESS until the past two years.
Moreover, “CSLB Licensing Committee meeting notes” from February 23, 2018 state,

The exams for both the C-10 (Electrical) and C-46 (Solar) include questions on energy
storage systems. The C-46 exam covers the topic more extensively than does the C-10
exam, and every version of the C-46 exam contains questions on the topic, though not
every version of the C-10 exam does.'*

CSLB’s Occupational Analysis reports for the C-46 and C-10 licenses also demonstrate
the superior experience of C-46 contractors. According to the CSLB, the purpose of the
Occupational Analysis is to “define the scope of work™ of C-46 and C-10 contractors “with an
emphasis on public protection. The scope is defined in terms of the actual tasks and
knowledge/abilities required to perform safe and competent work. The results of this
occupational analysis are summarized in a detailed examination outline that will be used to
develop licensing examinations and to clarify trade classification issues.” Energy storage
appears over 120 times in the C-46 analysis and fewer than 15 times in the C-10 analysis.
Energy storage receives the highest “Critical Task Importance (CTI)” rating (20.66) in the C-46
analysis, in contrast to a CTI score for storage of 6.32 in the C-10 analysis.'

We are unclear as to why the Labor Center did not address these CSLB findings in their
report, but the fact remains that, unambiguously, C-46 contractors have always had more testing
related to ESS on their exams than a C-10. It is also noteworthy that every major battery
manufacturer spoke out in opposition to the Labor Center’s recommendation to the CSLB. None
of them could point to a significant incident involving a C-46 or any material difference in
quality of workmanship between a C-10 and a C-46 installation.

The Labor Center’s Unsupported Conclusion #3: The economic impacts of restricting the
C-46 from installing ESS + solar will be minimal

The final argument of the Labor Center’s report is that not only is there sufficient
workforce for their recommendation to go into effect, it would be a virtual rounding error on
cost. They point to the fact that there were 36,550 certified electricians, and 11,423 electrical
trainees as of March 24, 2021.'° They also note there are 25,298 actively licensed C-10s while
there are 793 C-46 contractors who do not also hold a C-10.!7 Their estimates on the number of
non-electrician solar installers working for a C-46 are 4,970 from the Employment Development
Department and they erroneously site the number 6,317 from the Solar Jobs Census which cites a
much higher figure. They claim, “There is no evidence to suggest that workforce availability will
limit the growth of BESS installations were the CSLB to restrict or exclude soler license C-46
contractors since C-10 vastly outnumber C-46 contractors both in general and specifically in
their participation in BESS projects.” 3

On the matter of cost, the Labor Center points to NREL data on the cost of an installation
for “Residential Storage” only, where the Labor Costs consistently range from 4.6% to 9.7% of
the total cost. They assume half of this work is electrical in nature, then put a premium of 27%
for a California electrical wage and 35% for a laborer. They then assume that if the work was

14 CALSSA October 14, 2019 Letter
15 |bid

16 Report, p. 9.

7 |bid

18 Report, p. 81.
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done entirely by certified electricians with this premium, the resulting price increase of this
regulation is only 1% to 2.1%. They also compare the cost of a PV plus storage install in the
SGIP database by contractor type and see virtually no difference in cost between contractors with
a C-46 and those that hold both a C-10 and C-46.

The first problem with the Labor Center’s financial assessment is that once again, they
are adhering to an incorrect interpretation of Labor Code 108.2 that was referenced earlier,
meaning they are underestimating by several magnitudes the numbers of contractors impacted by
their analysis. This means, using their own figures as referenced earlier, any cost imposed by
hiring certified electricians is not limited to roughly 5% of the market that are a C-46 contractor
without also holding a C-10 but to 80% of the market (those that hold only a C-46 plus those that
hold a C-46 and a C-10) meaning any of their assumed costs would need to be, at a minimum,
multiplied by a factor of 16.

This not only means increased labor costs for every solar contracting company as a
consequence of certified electricians commanding a higher premium, it also means higher
turnover costs as contractors will have to spend more money on recruiting and training
electricians. Simply put, 80% of the solar and storage market would have to lay off a sizable
segment of their trained workforce and recruit certified electricians in their place. Practically
speaking, installations would grind to a halt and when they resumed, the installation costs would
balloon. Of course, CEs are not in abundance in California. Anecdotal evidence from our
members indicates it is virtually impossible to find office assistants right now let alone a certified
electrician. The U.S. Bureau of Labor Statistics also reinforces this point as California ranks in
nearly the bottom quarter for states in the number of electricians per 1,000 jobs in the country,
with anywhere between 27% less to 58% less compared to states in the top decile.!”

It should also be noted that the Labor Center’s estimates of the current number of jobs
that would be impacted by their proposal being only 6,300 from the Solar Jobs census is a sloppy
reading of the data with questionable methodology to support their small estimates of solar
workers impacted by their proposed regulations. A simple logic can apply. There were over
143,000 customer-sited solar projects installed in California in 2020.2° With an installation crew
size of 4-5 individuals, the industry required at least 35,000 installers. No matter how you slice
and dice it, building rooftop solar and garage batteries requires a lot of workers. It is, in fact, one
of this technology’s many positive attributes from a societal benefits point of view.

As to the Labor Center’s use of past pricing and cost for ESS installed by various
contractor classifications, it is critically important to recognize that this data tells us virtually
nothing about the size of the addressable ESS market in the years to come. The Labor Center
never seriously considers how many certified electricians, C-10s and certified apprentices would
be needed to meet their proposal now or in the future. The Labor Center never disputes our own
data submitted to the CSLB showing anticipated growth in ESS adoption from 2020 to 2030 of
over 300% for large commercial projects, nearly 500% for medium and small commercial
projects, and almost 950% for residential customers, so we are unclear whether or not they agree
with us.?! Interestingly, they do cite a Solar Power World article that says, “[T]he residential
storage market has been growing steadily every quarter since early 2019. Wood Mackenzie is

19 https://www.bls.gov/oes/current/oes472111.htm#(1)
20 https://www.californiadgstats.ca.gov/charts/
21 CALSSA October 14, 2019 Letter
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predicting that the sector will expand by six-times through 2025.”22 This bolsters our concerns
there are not enough certified electricians to meet the growth of the rapidly growing solar and
storage demand.

The Labor Center gives no insight into the percentage of certified electricians that are
needed for other electrical work or to what extent the current workforce is even sufficient. They
simply argue that the electrical workforce fluctuates with the market as does the apprenticeship
program.? Yet the experience and capacity in the solar industry does not support this conclusion.
For just a few examples, see the attached declarations. Moreover, one of the authors of the Labor
Center study, Betony Jones, has written elsewhere that building decarbonization efforts alone in
California will require anywhere between 59,200 and 100,200 new jobs, with much of that work
needing to be done by C-10s using Certified Electrians.?* The state’s push for massive
deployment of EV and the requisite charging infrastructure that will be required will need to be
built by C-10 contractors and CEs. In other words, the demands are escalating, the constraints on
becoming an apprentice and certified are real, and given that the certified electrician workforce
has not been able to keep pace to date, it is wishful thinking that it will be able to do so in the
future.

Meanwhile, ESS costs are already too high for most consumers and any increased cost
that will inevitably result from the Labor Center’s proposal will all be passed on to consumers.
However, the Labor Center is cavalier as to the ability of regular consumers to pay a premium
for ESS, drawing on NREL findings that many customers are willing to pay extra for resiliency.
This is undoubtedly true, but fails to appreciate that most storage customers now are early
adopters. As it was in the past with PV, for the vast majority of potential consumers, the price
premium is now and will remain a barrier. Costs will need to come down dramatically for mass
adoption of ESS. This is fundamentally at odds with a replacement of the solar workforce as it is
known now to a much higher-paid one combined with the added strain of competition for the
same labor pool for the myriad other clean energy initiatives in the state.

We continue to assert, as we did in our October 14, 2019 letter to the CSLB that the labor
costs to the solar industry will be over two billion dollars*® and the Labor Center never rebutted
our findings despite a responsibility in the RFP that “...the consultant would review BESS
information the Contractors State License Board (CSLB) has received to date[.]”

Conclusion

The CSLB as a state entity needs to use independent, measured and careful analysis to
inform its decision making. It is imperative and indeed legally required for the CSLB to always
be a neutral body that is not placing its thumb on the scale for any interest above the public’s.
CALSSA firmly believes we have the facts on our side and would have welcomed an
independent auditor to challenge our findings and those of the IBEW because we are confident in
the strength of our arguments. Unfortunately, the Labor Center is not an impartial observer and,

22 https://www.solarpowerworldonline.com/2021/01/the-energy-storage-market-is-blowing-up-in-the-united-
states/.

23 Report, p. 82.

24 Jones, Karpman, Chlebnikow and Goggans. (2019). California Building Decarbonization Report: Workforce Needs
and Recommendations. ES-VI.

25 CALSSA October 14, 2019 Letter

26 RFP No. CSLB-20-01, p 2.
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while we had hoped they would have shed this bias when taking on this project, we expected no
less. When you understand the inherent biases of the Labor Center, the shortcomings of this
report are no surprise. It is why, despite a phone call with both CALSSA staff and a panel of
some of the foremost experts in the country on BESS, you will find no reference to the majority
of the points we raised. It is why our entire written record, including our data analysis on this
matter, is all but absent from their report. Instead, the Labor Center chose to rely on other
sources without doing an exhaustive analysis of any of our references.

Unfortunately, what the Labor Center has presented to the CSLB is a factually
challenged, biased assessment that must not be the basis for a serious regulatory change.

1440597.1
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DECLARATION OF JEANINE COTTER

I, Jeanine Cotter, declare as follows:

1. I am the majority shareholder, co-founder and CEO of Luminalt, a member of the
California Storage and Solar Association (CALSSA), the petitioner in this action. I make this declaration
in support of CALSSA’s motion for a preliminary injunction. I have personal knowledge of the facts set
forth herein, except as to those stated on information and belief, and as to those, I am informed and believe
them to be true. If called as a witness, I could and would competently testify to the matters stated herein.

2. My husband, Edward “Noel” Cotter, and I founded Luminalt in 2004. In May 2011, I
became the C-46 license qualifier for the company. Noel, who is Luminalt’s Chief Technology Officer, is
qualifier for Luminalt’s C-10 electrical license and general contractor’s B license. Luminalt is a majority
women-owned solar and battery energy storage system specialty design-build construction company based
in San Francisco, California. We design and build rooftop solar and solar-paired battery energy storage
systems for single and multi-family residences, local businesses, and nonprofit organizations throughout
the Bay Area. Luminalt has an installation team of nearly 25 individuals and has a four-person service
department dedicated to performing inspections and service and warranty work for our previously installed
systems. We are contractually bound to perform under these warranties. These warranties were or are
required by: (1) the California Solar Incentive, a solar incentive program under SB1 signed into law by
Governor Schwarzennegger in 2006; (2) the New Solar Homes Partnership; (3) GoSolarSF, a San
Francisco based solar and workforce development incentive program launched in 2007 and 2008,
respectively; (4) CPUC and investor owned utility requirements to interconnect solar systems to the
electrical grid; and (5) the Self Generation Incentive Program for battery energy storage systems. Luminalt
is an Elite SunPower dealer and a certified Tesla Powerwall installation partner.

3. All of the company’s solar and solar-paired battery energy storage system installation,
repair, maintenance and warranty work has been performed under Luminalt’s C-46 license. Luminalt’s
use of its C-10 license has been limited to a few discrete projects over the years which could only be done
under the C-10 license, such as a main service panel upgrade for a homeowner that did not install a solar
system. Luminalt has used its B license to install vertical access wind turbines at Crissy Field in San

Francisco and to subcontract for certain trenching, scaffolding, and roofing.
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4. A C-46 solar contractor’s license has historically been based on the understanding that
solar installation is a multi-craft practice. A solar contractor performs numerous types of work, including
but not limited to, roofing, carpentry, metal work, trenching, and electrical work. Solar installers have
special expertise around fall protection and fall arrest systems, Direct Current (DC) power systems,
batteries, and interconnecting back-feeding power systems to the electrical grid. Solar panels create Direct
Current, and solar installers must understand how to string the panels, wire the array, wire up the inverter,
and connect to the main service distribution panel. Solar installers or their design colleagues must make a
number of highly specialized decisions and calculations, including what breakers can be adapted to the
existing service panel because the solar-paired battery generation system is backfeeding into an electrical
panel. General and residential certified electricians typically do not have experience with DC systems
unless they have worked on elevators, trains, or submarines, some of which also rely on DC systems.
Furthermore, electricians often do not have specific training on installing equipment that can backfeed to
the grid. Battery energy storage installations have become significantly less complicated and safer since
my husband Noel installed his first grid-tied solar-paired lead acid battery energy storage system in Ireland
in 1981. Battery technology for grid-tied solar systems has now shifted from lead acid batteries to UL
listed rapid cycle lithium ion batteries with control systems that are easier and safer to install. The UL
listed systems consist of manufactured components that are integrated into the battery pack before the
battery is shipped to installers like Luminalt. This is unlike the earlier lead acid battery-based systems,
which required an installer to string individual batteries together in a box with high current DC wiring,
wire to a charge control, wire to an inverter, move select customer electrical circuits to a back-up loads
panel, and connect to the customer’s distribution panel. Today, the solar installer connects an integrated
UL listed battery system to the customer’s distribution panel for a whole house or partial backup of the
customer’s electrical loads.

5. Luminalt has installed thousands of rooftop solar systems and hundreds of solar-paired
battery energy storage systems under Luminalt’s C-46 license. Off-grid solar systems require a battery to
function, and grid-tied solar systems require a battery to function when the electrical grid is down. The C-
46 license permits work that is required for the installation of a solar system. For any solar system to

function when there is no grid or the grid is down, it must be paired to a battery.
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6. Licensed construction contractors in the State of California, like Luminalt, have a legal and
moral obligation as well as a business imperative to train their employees to safely do their work. Luminalt
takes this obligation seriously. When a new hire joins Luminalt, before the employee is allowed to work
in the field she must go through fall protection and other safety training. The first workday of each week,
Luminalt holds a mandatory safety and training meeting for all solar installation and service personnel.
Moreover, SunPower and Tesla require their certified installers to send employees to design and
installation training. Luminalt includes outside training, such as Occupational Safety and Health
Administration (OSHA) 10 and North American Board of Certified Energy Practitioners (NABCEP) PV
Installation Professional Board Certifications, in its career progression milestones for solar installers and
service team members. The safety of our employees during the build and the safety of our systems is
critical. We have a proven track record of designing and installing safe installations. The argument that
we are not qualified to do the work we do every day is not grounded in fact. None of our solar-paired
battery energy storage systems have caused an electrical fire or other life safety problem.

7. Before Luminalt builds a solar or a solar-paired battery energy storage system, the system
design plans are submitted to an Authority Having Jurisdiction’s (AHJs) building, electrical and fire
departments for a permit. These permit documents and plan sets include structural and electrical drawings
and complex calculations. The installers build the systems using the plan set for which the permit has been
issued. Once the system is built, the AHJ sends out a building, electrical, or fire inspector to inspect the
system for code compliance and safety. It is routine for the inspector to ask questions and test various
aspects of the system for manufacturer, code, and other safety compliance requirements before the
inspector signs off on the permit.

8. In 2008, Luminalt became the first GoSolarSF workforce development certified solar
installation company in San Francisco. The City’s GoSolarSF began under then Mayor Gavin Newsom’s
administration. GoSolarSF mandated that participating companies hire individuals through community
based non-profits that served individuals who had barriers to employment, as defined by the program,
with the goal of training a skilled workforce. Federal, State, and San Francisco governments have invested
in training for solar workforce development to help remove barriers to entry and create upward mobility

for these individuals. In later years, California launched incentive programs like the Multifamily
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Affordable Housing (MASH) Program and the Solar on Multifamily Affordable Housing (SOMAH)
program which require hiring a certain number of eligible job trainees for each project for a certain number
of hours based on the size of the solar system.

0. Luminalt has participated in these solar incentive workforce training programs for over a
decade. My workforce training development efforts at Luminalt have earned me recognition from the
California Legislative Assembly, including the 2015 Woman of the Year award for District 19, the San
Francisco Board of Supervisors, and several nonprofits, including Asian Neighborhood Design’s 40th
Anniversary Community Appreciation Award “In recognition and appreciation of your deep commitment
to greening and empowering underserved individuals and communities.” In 2015, I was invited to the
White House along with Grid Alternatives and others to speak to the Obama Administration about solar
energy for federally-funded low-income housing. I have been a mayoral appointee to San Francisco’s
Workforce Investment Board for multiple terms. Beginning in January 2011, I was on the San Francisco
Mayor’s Renewable Energy Task Force and participated in the drafting of the Recommendations Report
issued September 2021.

10. In December 2010, the CSLB sent out a memo entitled “Zero Tolerance for Uncertified
Electricians” to all contractors that held a C-10 license. The memo, which Luminalt received, stated “The
Contractors State License Board (CSLB) has established a zero tolerance enforcement policy and will
issue legal action against any C-10 Electrical contractor who willfully employs an uncertified electrician
to perform work as an electrician.” The memo ended by stating that “Questions regarding this CSLB
enforcement policy should be directed to Brian Gedney (916) 255-4435.” Concerned that this may impact
Luminalt’s ability to continue to participate in the GoSolarSF workforce development program and retain
its existing workforce, I called Mr. Gedney, who confirmed that Luminalt could continue to do work
permitted under its C-46 solar contractors’ license, even if that work could otherwise be done under the
C-10. Luminalt, however, could not do work that could be done solely under the C-10, unless it complied
with the C-10 requirements prohibiting employment of an uncertified electrician to perform work as an
electrician. Following this call, I wrote a memo to an individual that worked on the GoSolarSF workforce
program, confirming that “It is Luminalt’s C46 license that enables us to hire individuals through

GoSolarSF who are not state certified electricians through the D[ivision of] A[pprenticeship] S[tandards
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(DAS)] or enrolled in a DAS certified electrical apprentice program to work on solar electric or solar
thermal installations.”

11. According to the CSLB’s August 12, 2021 bulletin (#21-14), once the July 27, 2021
Board’s ruling goes into effect on November 1, 2021, employees at Luminalt will no longer be able to
build rooftop solar PV installations with battery storage under my C-46 license. Luminalt will instead
need to operate under my husband Noel’s B license or C-10 license to do our work. Luminalt has been a
certified Women Business Enterprise (WBE) in San Francisco for a number of years. Luminalt has been
San Francisco’s only WBE solar contractor. That has been possible because a female, myself, has been
the qualifier for Luminalt’s C-46 solar specialty license. As the CSLB’s ruling no longer allows the C-46
license to do solar-paired battery energy storage systems, I did not submit for recertification. The CSLB’s
July 27,2021 ruling concludes that I am no longer qualified to oversee the work I’ve managed successfully
for over a decade for the company I co-founded in 2004. Only two of Luminalt’s 50 employees are
permitted to engage in the connection of electrical devices under my husband’s C-10. The remaining
employees that perform Luminalt’s solar and battery energy storage installations and service and warranty
work are not certified electricians (CEs) or electrical trainees (ETs). Based on the CSLB’s FAQs, effective
November 1, 2021, these employees are no longer qualified to engage in the connection of electrical
devices for Luminalt. Solar panels, inverters, and batteries are all electrical devices.

12. Luminalt has one CE and one ET on staff, both female. The ET is a relatively new hire,
Aoife Murphy. An ET is enrolled in a California-approved electrician trade school or community college
program who is actively working toward CE status. An ET must work under the supervision of a CE at a
1:1 ratio to obtain her hours under a C-10. We recruited Pamela Quan, who later became a CE, as a
GoSolarSF workforce trainee following her graduation from Asian Neighborhood Design. She learned
her craft on the job at Luminalt, attending City College for National Electrical Code and other coursework
before sitting for and passing her CE exam.

13. Based on my understanding of the CSLB’s September 2, 2021 Bulletin (#21-15), effective
November 1, 2021, if a company holds a C-10 along with other licenses, a CE is the only person eligible
to engage in the connection of electrical devices, even when doing work that would otherwise be permitted

under a C-46 license. Luminalt has over 230 yet-to-build contracts for over 400 Tesla Powerwalls and
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thousands of solar systems and hundreds of solar-paired battery energy solar systems under warranty.
Under CSLB’s July 27, 2021 ruling, Luminalt’s work will be severely limited by the number of jobs one
CE can do with the assistance of one ET. We would not be able to fulfill obligations for the work for
which we are currently under contract or under warranty obligation. Luminalt would not be able to bring
in sufficient revenue to sustain its current workforce of 50 employees. In short, under the CSLB’s ruling,
Luminalt is no longer a viable business.

14. It will be extremely difficult for our existing workforce to become CEs or ETs because we
only have one CE and training supervision must occur on a 1:1 basis. Not only the employees will suffer,
but Luminalt as their employer, our clients, and California will lose a highly trained and qualified solar
and battery energy storage workforce. In place of my existing, qualified workforce, individuals who hold
ET cards and CEs who may never have worked on a solar-paired battery energy storage system will be
required to do the work that my employees have done safely and successfully for years.

15. Based on my knowledge and observation from years of workforce training and running a
solar and battery energy storage specialty design build construction company, I believe the CE and ET
process discourages and creates a barrier for women and men who do not have the type of family structure
or financial stability to enroll in a multi-year after-hours training program and work full-time. As a mother
of three, I understand through lived experience the difficulty and expense of securing quality affordable
childcare so that I could work and attend classes. The pandemic has made this more acute. A significant
portion of the female population are mothers. The CSLB’s ruling specifically impedes our ability to attract
women who are mothers or who have other commitments outside of work to work on solar-paired battery
installations, as those women would need to maintain uninterrupted enrollment in ET courses to be able
to engage in the connection of electrical devices at a 1:1 ratio under direct CE supervision.

16.  Based on my experience, there is a state and local shortage of CEs and other skilled
tradespeople. Luminalt has tried to hire additional CEs in the past without success. I have approached CEs
personally about job opportunities with my company without success. We are presently in negotiations to
subcontract with a former employee who recently received his C-10 electrical contractors license and is a
CE. Like my colleague Pamela Quan, this former employee joined Luminalt as a GoSolarSF workforce

development trainee. I am dedicated to providing my colleagues with pathways to upward mobility, by
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meeting them where they are and investing in their training and development. Luminalt already has a
difficult time finding people with drivers’ licenses or driving records acceptable to our commercial auto
carrier with minimal or no construction experience who want to work in solar, let alone trained solar
installers or CEs. I believe this is because of national labor shortages impacting the construction and other
industries. Now that a vast number of solar contractors will be looking to hire CEs in the face of the
CSLB’s July 27, 2021 change, I believe finding a CE to hire will become even more difficult.

17. The CSLB’s ruling will have the practical effect of rendering a skilled, highly specialized
solar and solar-paired battery installation workforce suddenly unqualified for the installation work they
have done for years. Many of these employees have worked during the pandemic as essential workers.
The requirement to use CEs who may have no solar-paired battery energy storage experience for work
that these highly skilled solar installers already know how to do will leave a large number of my solar
workforce— some of whom have been trained through taxpayer dollars— restricted to lower paying
support positions within the installation crew or without work.

I declare under penalty of perjury under the laws of the State of California that the
foregoing is true and correct.

Executed September 24, 2021 at San Francisco, California.

Sl

Jeanine Cotter (Sep 24,2021 16:58 PDT)

Jeanine Cotter
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DECLARATION OF LUKE MILLER

I, Luke Miller, declare as follows:

1. I am the owner of SolarHut, LLC (SolarHut), a member of the California Storage and Solar
Association (CALSSA), the petitioner in this action. I make this declaration in support of CALSSA’s
motion for a preliminary injunction. I have personal knowledge of the facts set forth herein, except as to
those stated on information and belief, and as to those, I am informed and believe them to be true. If called
as a witness, [ could and would competently testify to the matters stated herein.

2. I have been the owner and President of SolarHut since 2009, when I founded the company.
Prior to founding SolarHut, I worked for Akeena Solar, purchased by Westinghouse, one of Northern
California’s most successful solar companies, for about a year and a half. I also worked for Carnahan
Electric, Ltd., which operates a subsidiary solar contractor business, Alternative Electrical Systems, for
1.5 years. In total, I have worked in the solar industry for 14 years.

3. I'hold a C-46 solar contractor’s license on behalf of SolarHut. I have held this C-46 license
for the company since March 2012.

4. SolarHut is a family-owned and -run company doing grid-tied solar installations and grid-
tied solar battery work throughout EI Dorado County. Our corporate offices are based in Diamond Springs,
California, and we serve businesses and residents in and around northern California. We work primarily
in El Dorado County, but have done jobs in Napa County, Santa Cruz County, Santa Barbara County, and
other Northern California locations. The company began as a two-man crew, but has grown to eight
employees—including four installers and three part-time salespeople. Some of my solar installers have
been working with me at SolarHut for over nine years.

5. Both SolarHut’s supervising installer and foreman installer are North American Board of
Certified Energy Practitioners (NABCEP) certified. NABCEDP is a nonprofit professional certification and
accreditation organization. The NABCEP PV installation certification process includes 58 hours of
advanced PV training, as well as a minimum of 10 hours of the Occupational Safety and Health
Administration (OSHA) Outreach Training Program for the Construction Industry, or a regional
equivalent. Each of these NABCEP-certified installers has over 10 years of experience doing full time

rooftop and ground mount solar installations, a number of which incorporated battery storage.
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6. SolarHut divides its rooftop with battery storage installation work between two teams. The
first team does the work related to the rooftop installation and connects the solar arrays so that the wiring
can be brought down to the ground level. Once the rooftop wiring is complete and ready to be brought
down to the ground level, the second team handles the installation of the wiring at the meter panel and the
battery energy storage system. They know the various code requirements for this work and ensure that the
project is in compliance. Larger batteries have to be mounted on an exterior wall of the residence because
they cannot be put in a garage. There are environmental restrictions about where the battery goes along
the wall, and the location has to be approved through design permitting and, depending on the local
jurisdiction, a professional licensed electrical engineer or structural engineer (or both) must wet-seal the
plans. My second team lays everything out and installs an interface backboard where the wiring from the
meter panel, rooftop, and battery are all going to be housed. The backboard handles the relationship
between the three input sources and allows the homeowner to backload energy to the utility grid. There
are numerous code restrictions governing the location of the interface backboard so that it can be readily
accessed. There are also restrictions on where the batteries can be placed, based on direct impacts from
automotive barriers, natural gas manifolds, etc. Installing a battery storage system is more work than
rooftop installation because the installers must figure out where all the moving parts must be located.

7. SolarHut is a licensed LG Chem Battery installer, the only one in El Dorado County.
SolarHut had to undergo significant training to become a distributer and installer for LG Chem’s new
RESU batteries, which offer an alternative to the Tesla Powerwall. SolarHut is also an authorized dealer
for SunPower and Enphase Energy batteries. SunPower Elite dealership status is only available to solar
installers who have demonstrated significant experience and proficiency. For instance, a solar installer
must have completed 25 solar installation with battery jobs just to apply to become a SunPower dealer.

8. SolarHut has contracted a total of 37 solar installation jobs so far this year. Of those 37
solar installation contracts, 11 include a battery storage component. In other words, solar installation with
battery storage accounts for roughly 30 percent of SolarHut’s work in 2021 so far. These solar installation
with battery storage contracts represent roughly $223,000 in revenue. SolarHut typically enters around 56
new installation contracts per year, but had been on track to surpass that number before the Contractors’

State Licensing Board’s (CSLB) November 1, 2021 regulatory change came into play.
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0. SolarHut also does significant warranty and maintenance work. I would estimate that
approximately 10 percent of the work we do each week involves maintenance under an existing warranty.
We have cultivated a reputation as company that does excellent work, provides outstanding customer
service, and completes our work in a timely manner.

10. The CSLB’s regulatory changes are already harming SolarHut’s ability to seek new
business. Because we will not be allowed to complete work on existing contracts pre-dating November 1,
2021, if they include battery storage, SolarHut is extremely hesitant to enter any new contracts involving
a battery storage component with this regulatory deadline looming. Yet, our customers are increasingly
interested in battery storage. For example, SolarHut offers a free over-the-phone home evaluation for
people looking into residential solar installation. During this phone evaluation, our sales team also
describes our products and answers any customer questions. These calls average around 40 minutes in
length. Last week, I observed two of these home evaluation calls. With both conversations, the customer
spent 30 of the 40 minutes asking about battery storage. I believe this focus on battery storage during the
home evaluation calls is representative of a broader and increasing demand from our customers for battery
storage installation. Once SolarHut is no longer able to offer battery storage installation under our C-46
license, we will undoubtedly lose potential business from customers who wish to purchase both rooftop
solar and battery systems together.

11. SolarHut’s customers have increasingly demanded battery storage in the face of grid
uncertainty. Wildfires, rolling power outages, as well as changes in the rates utilities charge for power
during peak hours have all contributed to this increased demand for battery storage. Battery storage
provides customers with back-up power, but also creates grid optimization, which allows the battery to be
used each day beyond a back-up role. Battery storage helps with energy supplies by feeding power to the
grid when the peak grid usage occurs. This back-feeding is invaluable in the face of growing demand for
energy, aging power infrastructure, and power system constraints.

12.  The CSLB’s regulatory changes are also having a damaging effect on SolarHut’s
reputation, business relationships, and future growth. Over the last decade, I have cultivated a strong
professional relationship with an upper level manager at SunPower. Over the years, SunPower frequently

asked SolarHut to do maintenance work on systems in El Dorado County for SunPower customers whose
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original solar installer had gone bankrupt or was no longer doing business. Impressed with SolarHut’s
work on those calls, SunPower’s upper level manager recently began sending SolarHut qualified leads, or
information about valuable solar customers who are looking for Sun Power to be installed and have already
provided their personal information. Over the past year, a number of these SunPower leads have turned
into fruitful contracts. For instance, just last week, SolarHut closed on a contract to do a high quality solar
plus battery storage installation based on a SunPower lead. I estimate this contract to be worth roughly
$37,414.00.

13. The recent release of SunPower’s Sun Vault battery, which provides a much more
affordable alternative to SunPower’s previous battery offerings, makes this SunPower referral relationship
even more valuable. Yet, the CSLB’s new rule will destroy the working relationship with SunPower that
SolarHut has spent years cultivating. In a recent conversation, my SunPower contact confirmed my fears
that, following the regulatory change on November 1, 2021, he will no longer be able to send me his high
quality leads. Because SunPower does not segregate its battery installation work from the accompanying
solar PV systems, the CSLB’s rule will prohibit me from continuing my work with SunPower. The loss
of this hard-won referral relationship is devastating to a small business like SolarHut.

14. CSLB’s rule also makes it impossible for SolarHut to complete outstanding solar plus
battery installation contracts after November 1, 2021, at which time my company and crews will be
prohibited from doing this work under my C-46 license. SolarHut currently has three outstanding contracts
involving battery energy storage that we may not be able to complete before November 1, 2021. Together,
those contracts are worth roughly $144,063.00 in revenue.

15. One of the outstanding solar plus battery storage contracts involves new construction of a
large home. SolarHut entered a contract to do this rooftop solar and battery energy system installation in
April 2021. We have already installed the solar panels and completed most of the rooftop work, but have
been waiting for LG to get the battery back in stock and for other construction crews to complete the
sheetrock and exterior stucco work. I have been told that the LG Chem Prime battery will be available at
the end of October or beginning of November. Even if that estimate is accurate and there are no further
pandemic-related supply chain delays, it is very unlikely that we could install the battery storage system

in time to complete the contract by November 1, 2021. Because of the way the installation contract is
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written, we will not be able to subcontract this battery storage work out to a C-10 with a Certified
Electrician on staff. This contract alone represents $81,717.00 in revenue.

16. If SolarHut is unable to perform on this and its two other outstanding battery storage
contracts, as will almost certainly be the case, the company will not only face potential contract liability,
but will also suffer harm to the impeccable professional reputation that my employees and I have worked
so hard to create. If SolarHut is forced to default on this contract due to legal and logistical circumstances
beyond my control, this will further damage our professional relationship with SunPower and potential
future solar customers.

17. The CSLB’s rule will also have a devastating impact on SolarHut’s work force. Our most
recent hire is a salesperson whose sole task is to follow up on the SunPower referrals we had started to
receive. When and if those SunPower leads dry up after November 1, 2021, I will be forced to terminate
this sales position and will have to let go of our newest employee. Indeed, my ability to employ other
members of the sales team will be jeopardized as well, given that it will be difficult to make future sales
once we explain that we can no longer install battery storage with our rooftop solar systems.

18. I also expect to have difficulty retaining my installation workers after the CSLB’s
regulatory changes go into effect. Despite the fact that some of my solar installers have been doing this
work for over a decade, they will no longer be able to work on battery storage installations after November
1, 2021. This will be true even if I somehow obtained a C-10 license by November 1, because we do not
have a Certified Electrician on staff. Moreover, even if I were able to hire a Certified Electrician in the
midst of the current labor shortage, which I have been trying to do for the last two years without success,
the Certified Electrician would be doing the same work my installers formerly did. Thus, the Certified
Electrician would act as a replacement for these employees, who will still be in the position of no longer
being qualified to do the work they have done their entire careers.

19.  Thave considered the possibility of having one of my certified installers become a Certified
Electrician. I have done significant personal research into the requirements and I have found that the length
of the electrician certification process would be four to six years—a period of time that is far too long to
save SolarHut and my workers from irreparable financial and business harm. For instance, if one of my

certified installers wanted to become a Certified Electrician, he would need to complete a four-year
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journeyman program, 8,000 apprenticeship hours working directly under a Certified Electrician, provide
documentation demonstrating that these apprenticeship hours were worked under the correct supervision
and type of license, and take the Certified Electrician exam. When I worked for a C-10 license holder at
the beginning of my career, it took some of my colleagues years to accrue enough hours to become a
Certified Electrician. Given that solar installation work slows in the winter and that there is a shortage of
Certified Electricians available to train apprentices, I believe it would also take years for any of my current
employees to become a Certified Electrician.

20. I have researched sitting for the C-10 license exam. I would need to gather significant
paperwork to demonstrate my experience and hours worked, submit this documentation to the Social
Security Administration, and sit for the C-10 license exam. Based on my understanding of the process,
there is no way that I could complete the certification requirements by November 1, 2021.

21. Moreover, based on CSLB’s Bulletins, if I obtain a C-10 license after November 1, 2021,
my crews will no longer be able to do any work involving connecting electrical devices. Under the CSLB’s
rule change, I would need a Certified Electrician for essentially every job SolarHut does. As I understand
the CSLB’s explanation at its September 17 workshop, if the job involves battery storage, no one but a
Certified Electrician can do any wiring, including wiring for run-of-the-mill residential PV solar panels.
Yet, if I continue to operate under my C-46 license alone, my crews will still be able to do the wiring work
associated with installation of rooftop solar systems that do not include battery storage. This nonsensical
licensing structure puts me, an installer who currently holds only a C-46 license, in the impossible position
of giving up projects with batteries, which will jeopardize my ability to stay in business, or sitting for the
C-10 exam and continuing to do battery work with a workforce I do not have and cannot find. Given the
number of jobs we have and my physical limitations and age, I could not do the work involving electrical
devices myself and continue to run my business.

22.  Evenifldid decide to pursue my C-10 license, it will be nearly impossible to find and hire
a qualified Certified Electrician who wants to work for a small solar company. First, CSLB’s change in
the scope of the C-46 license will cause other C-46 contractors to seek C-10 licenses. Under CSLB’s new
rule, C-10 license holders will now have to hire Certified Electricians, thus increasing demand for these

laborers. In my experience, the labor supply is already very scarce in the field of solar installation and
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construction, more broadly, and especially for Certified Electricians. I hired a Certified Electrician two
years ago, but he proved to be an unreliable employee who crashed two company trucks and performed
subpar work. I terminated his employment after just three months and have not been able to find a
replacement since. I am personally acquaintanced with three different Certified Electricians, all of whom
have expressed a strong dislike for solar work. Moreover, the added cost of hiring a Certified Electrician,
which would require me to pay much more than the $40 per hour rate I pay my current installers and
increase the rates I charge my customers as a result.

I declare under penalty of perjury under the laws of the State of California that the foregoing is
true and correct.

Executed September 27, 2021 at Placerville, California.

Luke Miller
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DECLARATION OF SCOTT RYAN

I, Scott Ryan, declare as follows:

1. I am the owner of SunPower by Sun Solar (Sun Solar), a member of the California Storage
and Solar Association (CALSSA), the petitioner in this action. I make this declaration in support of
CALSSA’s motion for a preliminary injunction. I have personal knowledge of the facts set forth herein,
except as to those stated on information and belief, and as to those, I am informed and believe them to be
true. If called as a witness, I could and would competently testify to the matters stated herein.

2. I have been the owner and President of Sun Solar since February 2020. Prior to this, I was
the Vice President of the company, which previously operated under the name Solar Energy Solutions,
for nine years. From 2006 to 2011, I was the general manager of residential and light commercial solar
energy installer, Bland Solar & Air, Inc. I also co-owned and managed Solar Sign, a company I founded
to do product development of low cost solar-powered signage lighting. In total, I have worked in the solar
industry for 15 years.

3. Sun Solar is a solar company that specializes in installing residential and commercial solar
energy panels and systems throughout central and southern California. Sun Solar has corporate offices in
Bakersfield, California, and three additional offices in Visalia, Fresno, and Anaheim, California,
respectively. Between these four offices, Sun Solar employs about 100 people. Sun Solar is a licensed
dealer for both SunPower and Tesla battery systems. One of the requirements to become a SunPower
dealer is that every one of Sun Solar’s crews has a member who has undergone Hazardous Materials
training on how to safely transport and handle batteries.

4. Approximately 90 to 95 percent of Sun Solar’s work consists of photovoltaic (PV) solar
installations on residential rooftops. In 2021, Sun Solar has entered about 700 contracts for residential
rooftop solar installation and has completed the work on 500 of those contracts. Of Sun Solar’s residential
rooftop solar installation contracts entered or completed in 2021, roughly 20 to 25 percent are paired with
battery energy storage systems.

5. Sun Solar has seen a tremendous increase in the demand for residential rooftop solar that
includes battery storage in the last several years. In August 2021 alone, Sun Solar sold 24 battery energy

storage systems, meaning that the company signed installation contracts for residential rooftop solar that
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included a battery storage component. Sun Solar’s rooftop solar installations typically cost a residential
customer around $35,000. Adding battery storage to that installation contract typically increases the price
of the contract by about $20,000. Based on this cost breakdown, Sun Solar made approximately $480,000
from the battery portion of its installation contracts. Sun Solar’s August 2021 total revenue from rooftop
solar and battery storage installation contracts was around $840,000. This August sales figure represents
a typical month for Sun Solar.

6. In my conversations with Sun Solar’s customers, [ have found that this huge increase in
demand is due to concerns about rolling power shut offs, wildfires, and the inability of California’s grid
to provide sufficient power on peak usage days. For instance, I do not have rooftop solar or battery storage
at my personal residence. We experienced a six hour power outage this summer during one of the hottest
days of the year. During that outage period, my spouse and I agreed that we would make adding solar
battery storage installation at our home a priority for the near future.

7. In the face of this growing demand for residential rooftop solar with battery storage, Sun
Solar has faced a number of supply chain issues in the past year. For instance, orders for the Tesla
Powerwall Battery System can be delayed for up to 12 months. Because of these supply chain delays, Sun
Solar has roughly 75 rooftop solar installation with battery contracts that are currently pending until the
battery manufacturer can supply Sun Solar with the requisite batteries.

8. I hold a C-46 solar contractor’s license on behalf of Sun Solar. When I bought out my
business partner in 2020 to take full ownership of the company, I had to take the C-46 license exam so
that I could become the new qualifier for Sun Solar’s license. While I am not allowed to reveal details of
the test, I can say that a significant number of questions were related to batteries and battery storage
installation, as reflected in the published study guide. Under the company’s C-46 license, Sun Solar has
been installing solar photovoltaic systems on residential rooftops—including those with battery storage—
since 2010.

9. Sun Solar works on solar and solar with battery installations throughout California’s
Central Valley, ranging from Anaheim to Bakersfield to Fresno. In doing this work, Sun Solar has worked
with roughly 50 to 60 different jurisdictions to obtain the requisite permits. As part of the permitting

process, Sun Solar must comply with any safety and regulatory requirements of the local jurisdiction. A
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typical residential rooftop solar installation job begins with a crew leader reviewing the Plan Sets. A Plan
Set is a document that Sun Solar generates with information about the job location, description of work
we contracted to do, and a list of system components required for the installation. The Plan Set guides the
entire solar energy system installation process and is approved by local building officials as being code
compliant before they issue a permit to begin work. Once they receive approval, the crew installs the
rooftop solar system, followed by the battery storage component, if one is included.

10. Following any solar installation job, a local inspector must check the rooftop installation,
as well as the electrical work throughout the project. The inspector looks for the correct clearances, wire
sizing, proper electrical grounding for safety, and that the equipment has been installed in accordance with
the manufacturer’s specification, California Fire Code, local building codes, and the National Electric
Code. All of Sun Solar’s solar installation work is subject to thorough inspection, including its battery
storage system installation.

11. I have never had, nor am I aware of, any issues with the public safety of Sun Solar’s
installations with battery systems. We have never had a fire or any significant safety malfunction of a
system caused by the workmanship of Sun Solar’s installation employees from the electrical aspect of the
rooftop solar arrays or the battery storage components.

12. It is my understanding that once the Contractors State License Board’s (CSLB) new rule
goes into effect on November 1, 2021, Sun Solar will no longer be able to install battery storage systems
under my C-46 license. Sun Solar does not have any other license classification authorized to install
batteries. I understand from the CSLB’s bulletin regarding the new rule that this restriction applies to any
and all work done under a C-46 license after November 1, 2021, including work on unfinished installation
contracts that predate November 1, 2021.

13.  This new rule will have a significant and immediate impact on my business. First, Sun
Solar will lose revenue we would otherwise have received from obtaining and completing contracts for
solar installation with battery storage systems. As noted above, this currently represents a loss of 20 to 25
percent of our annual business. Prior to the CSLB’s new rule, we had expected to see Sun Solar’s battery
storage installation work grow even further next year, based on customer demand. The battery portion of

Sun Solar’s current installation projects represents roughly $480,000 of monthly revenue. If the CSLB’s
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rule goes into effect on November 1, 2021, Sun Solar stands to lose not only revenue from the sale and
installation of battery systems, but the core business from the solar PV system installation as well, because
customers are becoming increasingly uninterested in investing in rooftop solar installation that does not
also include battery storage.

14. Sun Solar has already begun to experience a loss in revenue and core business due to the
inability to contract for solar plus battery installation. It typically takes around 60 days for a solar
installation project to go from a signed customer contract to a fully permitted undertaking. There are
around 40 days between now and November 1, 2021, when the CSLB’s rule will go into effect. Because
the new rule will preclude Sun Solar from completing work on any pre-existing contracts after November
1, 2021, we are hesitant to sign new contracts for solar with battery storage at this point. It is unlikely that
we could obtain the necessary permitting and complete the installation work under our C-46 license before
the November 1 rule goes into effect. Taking this work without being able to complete it in time would
leave Sun Solar open to potential contract liability and would damage the company’s professional
reputation. Sun Solar’s hesitancy to seek out new contracts in light of the upcoming regulatory change
means that we are missing out on the revenue and core business from the contracts we otherwise would
be signing right now.

15. Relatedly, Sun Solar is facing potential contract liability and loss of business reputation
from current contracts that it may not be able to complete by November 1, 2021, due to supply chain issues
or the length of the permitting process. Currently, we have between 40 and 50 contracts that include battery
storage that are in jeopardy of not being completed by November 1. This represents a potential loss of
$800,000 in revenue if the customer still buys the solar portion of the contract, as well as contract liability
and loss of goodwill with our customers. If the customer decides not to go forward with the solar portion
of the contract, the potential losses will be even greater.

16. Sun Solar also will not be able to perform repair and maintenance work on solar plus battery
systems guaranteed under our warranties after November 1, 2021. The state of California has a Self-
Generation Incentive Program (SGIP) in which home and business owners who install battery storage can
be eligible for a rebate. To qualify for the rebate, the installation contractor must provide the customer a

10-year service and maintenance contract and warranty. Sun Solar has offered this SGIP-based 10-year
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warranty since the SGIP’s inception as a way to lower customer costs and incentivize sales. I currently
employ three full time service techs who work solely on maintenance and warranty calls. Following the
November 1, 2021 rule, Sun Solar will no longer be able to perform service or maintenance work under
these warranties on solar systems that include battery storage. Sun Solar will not be able to subcontract
the work to a C-10 because specialty contractors, like a C-46, will be prohibited from subcontracting work
to others that they are not permitted to perform under their own classification. Sun Solar’s warranties also
contain a provision stating that the warranty is void if another contractor works on one of Sun Solar’s
systems. Because of this, Sun Solar will not be able to perform its contractual obligations, will be exposed
to contract liability, and will suffer a loss of business reputation among customers who are frustrated that
Sun Power can no longer do the work it promised.

17. In anticipation of these devastating financial and professional losses, I have been exploring
what it would take to obtain a license under which Sun Solar could continue to do much of its existing
work and have been gathering necessary paperwork. This paperwork, which must be certified by someone
who is experienced in that field of work or who already holds the type of license being sought, must be
submitted to the Contractors State License Board Registrar’s Office, which will take an estimated 60-90
days to respond to my application. Even if the Registrar’s Office gets back to me and approves my hours,
I still need to take the licensing exam. Based on my understanding of the process and these timelines, |
will not be able to obtain an additional type of license by November 1, 2021. This means Sun Solar will
not be able to take on any rooftop solar and battery jobs starting November 1. Given that this is 25 percent
of Sun Solar’s work, I would need to take drastic measures to ensure the financial stability of the business,
which could mean laying off several workers, until I could get a license to continue this solar plus battery
installation work.

18. The CSLB’s new rule directs C-46 license holders to add the C-10 Electrical contractor
classification to their license and then employ Certified Electricians to engage in work involving the
connection of electrical devices such as solar panels or batteries after November 1, 2021. This means that
my existing crews who have been doing rooftop solar with and without battery storage installations for
over 10 years would no longer be qualified to perform this work. If I had a C-10 license, I would likely

need to lay off 10 to 15 people so that I could try to hire Certified Electricians or some combination of
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Certified Electricians and Certified Electrician apprentices. But that is not a viable option. We have
attempted to hire Certified Electricians off and on for the last 10 years with little to no success, despite
having run job postings with Associated Builders and Contractors, colleges, and other forums. My
experience is consistent with my understanding that throughout the industry there is an extreme shortage
of Certified Electricians in California.

19. Similarly, it is not viable for me to convert my existing workers to Certified Electricians.
Based on my review of the requirements, if a member of my current installation crews wanted to become
a Certified Electrician, he or she would need to spend significant time apprenticing with a Certified
Electrician. The Certified Electrician training hours requirements are such that this apprenticeship
experience would likely stretch over multiple years. Moreover, it is my belief that any work experience
done under a C-46 license cannot be counted toward a Certified Electrician apprentice’s certification
hours. I know this because Sun Solar has three employees who are currently in three- or four-year certified
electrician training programs, attempting to become Certified Electricians. They have to attend certified
electrician training classes outside of their employment with Sun Solar because the hours they work under
my C-46 do not count toward their certification. These employees are still one or more years away from
becoming Certified Electricians. Thus, I could not simply or quickly convert my existing workforce to
readily comply with the CSLB’s new requirements.

20.  Arequirement to use Certified Electricians for work involving connecting solar panels and
batteries would halt or drastically slow Sun Solar’s ability to work on solar installations.

I declare under penalty of perjury under the laws of the State of California that the foregoing is
true and correct.

Executed September 24, 2021 at Bakersfield, California.

0

Scott Ryan (Sep 24,2021 16:38 PDT)

Scott Ryan
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CALIFORNIA SOLAR
STORAGE ASSOCIATION

November 30, 2020

Via Email (David.Fogt@cslb.ca.gov)

David Fogt

Registrar, Contractors State License Board
P.O. Box 26000

Sacramento, CA 95826

Dear Mr. Fogt,

The California Solar & Storage Association (CALSSA) is writing to express our objection
and concern regarding CSLB’s stated intention to award RFP No. CSLB-20-01 for Energy
Storage Consultant Services (RFP) to the Institute for Research on Labor Employment
(IRLE). The RFP seeks a consultant to analyze “the issues of [battery energy storage
system] safety in installation and the cost to the marketplace of amending CSLB
regulations....” IRLE is a longtime, outspoken and biased advocate of organized labor.
And as such, IRLE does not satisfy the RFP’s minimum qualifications and any analysis it
provides will be tainted by its demonstrated bias. CSLB should award this RFP to an
impartial and unbiased Proposer.

Section B of the RFP defines “Minimum Qualifications for the Proposer.” It states that
the Proposers must “have had no affiliation, whether by membership, contract,
volunteer, or similar, with a private electrical, utility worker or solar energy industry
association” within the prior five years." This would include any affiliation with the
International Brotherhood of Electrical Workers (IBEW). The purpose of this
qualification is to avoid bias that creates an actual or perceived conflict of interest. This
is especially important with respect to IBEW. For decades, IBEW has lobbied CSLB to
restrict the C-46 solar contractor license classification in ways that benefit IBEW and
other labor unions, including CSLB’s current regulatory process regarding Energy
Storage Systems (ESS).

IRLE is an advocacy organization for labor unions. lIts stated purpose is to support “the
vital and effective functioning of unions and worker organizations” and “cultivate
partnerships around the issues that matter most to unions...”* IRLE’s pro-union bias is

! Department of Consumer Affairs, RFP No. CSLB-20-01, Energy Storage System Consultant Services. March 4,
2020.
2 See IRLE’s website “About Us” page at https://laborcenter.berkeley.edu/about/ (Accessed 11/30/2020).
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further demonstrated by the staff it would assign to this RFP — Betony Jones and Dr.
Carol Zabin — each of whom have extensive affiliations with the IBEW and organized
labor generally.

IRLE’s website demonstrates the pro-union bias of the organization and these
individuals. For example, the IRLE website includes a November 2020 publication
authored by Ms. Jones titled “Prevailing wage in solar can deliver good jobs while
keeping growth on track.” The following excerpt from the introduction preordains how
IRLE and Ms. Jones analysis under this RFP:

Despite growing commitment to policy solutions that ensure more equitable
climate solutions, many industry players vehemently oppose such solutions,
arguing that we can either respond to the urgency of saving the planet or we can
create quality jobs and ensure economic equity... but not both.

k% ok

Prevailing wage is good for workers and the local economy, but the solar
industry argues that prevailing wage standards will make projects too expensive
and halt solar development. The logic of this argument gains an easy foothold,
but it’s simply not true.’

IRLE and its staff have a clear affiliation with and bias in favor of IBEW, as demonstrated
by a brief sampling of evidence provided below:

1. On September 12, 2018, the UC Berkeley Labor Center (IRLE is the Labor
Center’s administrative unit) organized a conference titled “Labor in the Climate
Transition: Charting the Roadmap for 2019 and Beyond.” The stated goal of the
conference goals was to “[hJighlight the importance of labor unions for building
sustainable broad-based coalitions that can support strong climate policies at the
state, national and international level”.*

IBEW and two other labor union organizations co-sponsored the event. See
Attachment A for documentation.

1. OnJuly 12, 2016, the IRLE held a press conference to release its report titled
“The Link Between Good Jobs and a Low Carbon Future.” This report was co-
authored by the same individuals IRLE proposes assigning to CSLB’s RFP, Dr.
Carol Zabin and Betony Jones. The press conference was held at IBEW-NECA
Sacramento Area Electrical Training Center, and the press release explicitly
references IRLE’s pro-union bias. See Attachment B for documentation.

3 See Prevailing wage in solar can deliver good jobs while keeping growth on track, Betony Jones, published
11/12/2020. Available at https://laborcenter.berkeley.edu/green-economy/.
4 https://laborcenter.berkeley.edu/beyond2019-post/
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2. On March 12, 2018, Betony Jones spoke on a panel with a representative from
IBEW Local 595 at a forum titled “Climate Change and Labor: Challenges and
Opportunities.” The purpose of the forum was “to grow communication
channels between labor representatives, policy experts and climate advocates in
order to create promising pathways to a prosperous and equitable future.” See
Attachment C for documentation.

3. OnJanuary 11, 2019, the “Blue Green Alliance” published a blog post,
cowritten by labor union representatives, including IBEW, the Western States
Council of the International Association of Sheet Metal, Air, Rail and
Transportation and the CA State Pipe Trades Council. The post praised a new
California Public Utilities Commission decision that would, “ensure that when
utility incentives are used for certain efficiency upgrades, the workers installing
the equipment must be properly trained[.]”” It appears that Betony Jones worked
with the IBEW to advocate for this decision, as on January 14, 2019, she shared
it on Twitter with the accompanying message, “Proud to work with @IBEW,
@UCBLaborCenter, @SierraClub, @NRDC, @CleanAirCA, CA State Pipe Trades
Council, & SMART Western States Council to help create good #highroadjobs &
reduce greenhouse gas emissions in California. #LaborClimate
#EnergytEfficiency.” See Attachment D for documentation.

4. On February 9, 2019, Dr. Carol Zabin spoke on a panel about climate activism
and unions with IBEW’s Director of Environmental and Workforce Engagement,
Jennifer Kropke. Ms. Kropke later tweeted a photo of her with Dr. Carol Zabin
with heart emojis around the phrase “our house of labor.” See Attachment E for
documentation.

We would also like to point out that Donald Holmstrom, who will be conducting the
“Workplace Risk and Safety Analysis” for IRLE’s team on this RFP, is a former president
of the Oil, Chemical and Atomic Workers International Union. See Attachment F for
documentation.

IRLE and its staff have had a public affiliation with the IBEW and their pro-union bias is
undeniable. When Betony Jones tweets that she is “Proud to work with the IBEW” she
demonstrated a public affiliation and affinity with the IBEW. When Dr. Zabin speaks
on a panel about climate activism and unions with representatives from the IBEW and
then poses, smiling, for a photo with an IBEW representative that is tweeted out with
the caption “our house of labor,” a public affiliation and affinity with IBEW cannot be
denied. When the Labor Center allows the IBEW to pay them to co-sponsor their
workshop titled “Labor in the Climate Transition: Charting the Roadmap for 2019 and
Beyond,” the organization’s bias in favor of IBEW is obvious.

5 https://www.bluegreenalliance.org/resources/california-public-utility-commission-agrees-a-skilled-trained-
and-diverse-workforce-is-the-key-to-achieving-efficiency-goals/
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CALSSA respects IRLE and its staff and this objection is not meant to denigrate their
work in any way. But the BESS issue and CSLB’s proposed restriction of the C46
license classification is highly controversial. CSLB issued this RFP to obtain unbiased,
professional analysis of the cost and safety issues that bear upon this issue. Any
analysis by IRLE is preordained to echo the position its union allies have asserted for
years, and CSLB BESS analysis would be irreparably tainted as a result. CSLB should
not and can not countenance such a biased action.

IRLE and its staff lack the qualifications stated in the RFP, and for that reason, CALSSA
requests that CSLB not proceed with awarding this RFP to IRLE or its staff.

Sincerely,

Bernadette Del Chiaro
Executive Director, California Solar & Storage Association

cc: Reza Pejuhesh, Department of Consumer Affairs (via e-mail
Reza.Pejuhesh@dca.ca.gov)

6 0On November 9, 2020, CALSSA received an email from an attorney with the Department of Consumer Affairs
indicating that “no bidders filed a timely protest” to awarding the RFP to IRLE. Please note that CALSSA was
unable to protest this award because it did not submit a bid.

1107 9th Street, Suite 820 | Sacramento, CA 95814 916.228.4567
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November 23, 2021

Via Electronic Mail Only

Bernadette Del Chiaro

Executive Director

California Solar & Storage Association
1107 9th Street, Suite 820

Sacramento, CA 95814

E-Mail: bernadette@calssa.org

Re: Contractors State License Board’s Proposal to Initiate Rulemaking
to Preclude C-46 Solar Contractors from Installing Battery Energy
Storage Systems

Dear Ms. Del Chiaro:

We have reviewed the Contractors State License Board’s proposed amendments to
Title 16 of the California Code of Regulations, including section 832.46, which sets forth
the special license classification for C-46 Solar Contractors (collectively, “Proposed
Rule”). As proposed, these amendments would dramatically restrict solar contractors’
work by, among other things, prohibiting solar contractors from installing, maintaining,
or repairing battery energy storage systems that are paired with photovoltaic solar energy
systems.

As discussed below, the Proposed Rule is unlawful. As an initial matter, it exceeds
the scope of the Board’s regulatory authority over contractors in numerous respects,
including by rewriting the C-46 classification in a manner that is inconsistent with the
established practice in the solar industry. Additionally, the Board cannot authorize
adoption of the Proposed Rule without first conducting environmental review under the
California Environmental Quality Act. By limiting the availability of new solar and
storage installations in California, the Proposed Rule will foreseeably and adversely
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affect the both the environment and public health throughout the state.! Moreover, if
adopted, the Proposed Rule would substantially impair solar contractors’ existing
contractual rights and obligations, rendering the Proposed Rule unconstitutional. For all
of these reasons, the Board cannot adopt the Proposed Rule in its current form.

L. The Proposed Rule Exceeds the Board’s Regulatory Authority.

Although state law authorizes the Board to establish specialty license
classifications, that authority is limited in key respects. First, the Board may only adopt
regulations that “effect the classification of contractors in a manner consistent with
established usage and procedures as found in the construction business.” Bus. & Prof.
Code § 7059 (emphasis added). This statute clearly requires the Board follow existing
industry practice when establishing license classifications. See 55 Ops.Atty.Gen. 141 (in
defining a license classification, the “Board must find from established usage and
procedure . . . that a particular area of construction operations requires special skill and
involves the use of specialized building trades or crafts.”).

Here, the Proposed Rule is fundamentally inconsistent with established usage and
procedures in the solar industry. Solar contractors have been installing energy storage
systems as part of solar energy systems since the inception of the C-46 classification. As
the Board itself explained in its 2019 study of energy storage systems, “[t]he C-46 Solar
Contractor has been installing some form of [energy storage systems] in conjunction with
a photovoltaic system for approximately 40 years.” CSLB, Energy Storage Systems
Report (March 2019) (emphasis added). With increased demand for solar and storage
projects today, licensed solar contractors must continue to be well-versed in battery
installations. In 2017, the Board conducted an occupational analysis “to identify the
critical job activities performed by [Board]-Licensed C-46 Solar Contractors.” CSLB,
Occupational Analysis Report, C-46 Solar Examination (August 2017) at 5 (emphasis
added). “Photovoltaic (PV) System Installation and Commissioning,” including the
installation of “equipment used in the generation and sforage of electricity,” received the

! As currently drafted, the Proposed Rule states that “A licensee classified in this section
[C-46] shall not install, connect, modify, maintain, or repair a battery energy storage
system.” The apparent meaning of this prohibition is that if a solar contract wished to
install battery projects, the contractor could not hold a C-46 classification at all, even if
the contractor simultaneously held a C-10 classification. The result would be that any
contractor that installs a battery project under a C-10 classification would be required to
use certified electricians for all solar projects, even ones that do not have a storage
component. If this is indeed the CSLB’s intent, the rule would have an even greater
impact on the environment by slowing the deployment of not only solar and storage
projects, but all solar panel projects for companies that engage in this work.
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highest critical task score. /d. at 18 (emphasis added). Reflecting this assessment, 22
percent of the C-46 (Solar Contractor) license exam covers battery storage and assesses a
candidate’s knowledge in the installation of photovoltaic systems “with energy storage
(i.e., batteries),” among other tasks. The Contractors State License Board License
Examination Study Guide, Solar C-46 likewise lists “Install energy storage systems
(ESS)” as a key exam topic for the C-46 classification. Thus, as the Board has repeatedly
recognized, the “established usage and procedures” for the C-46 classification includes
installing batteries as part of solar energy storage systems. Accordingly, the Board may
not lawfully adopt the Proposed Rule, which is inconsistent with that usage and
procedure.

Additionally, the Board is only authorized to employ license classifications to
“effect the classification of contractors.” Bus. & Prof. Code § 7059 (emphasis added).
Crucially here, the Proposed Rule’s fundamental purpose is not to regulate contractors
themselves, but rather their workers. The Proposed Rule is premised on the (erroneous)
view that solar contractors’ workers are not qualified to install batteries, and that only
certified electricians may install batteries. As discussed in other materials CALSSA has
submitted to the Board, there is no basis for this distinction, especially where there is no
evidence that certified electricians are better equipped to install batteries.

Indeed, regulating all solar contractors in this manner conflicts with the
fundamental purpose of the California Contractor’s Law, which is to protect consumers
from unscrupulous contractors:

It was not the purpose of the legislature in adopting the original
‘Contractor’s License Law’ in 1929 or in making additions or amendments
thereto . . . to work a hardship upon honest men engaged in a contracting
business. The legislative intent was to protect the public against
incompetent and dishonest operators.

Oddo v. Hedde (1950) 101 Cal.App.2d 375, 382. Here, C-46 contractors and their works
have been safely and professionally installing the batteries in energy storage systems for
over four decades. There is no evidence that precluding these contractors from continuing
with this work would provide any protection for battery consumers in California.

Even assuming the Board could lawfully amend the C-46 classification to preclude
battery installations, the Proposed Rule further violates Business & Professions Code
section 7059 by attempting to define “incidental and supplemental” work performed by
solar contractors to conclusively exclude installing batteries. Business & Professions
Code section 7059 expressly allows contractors to perform work in crafts or trades
outside of a specialty license classification where that additional work is “incidental and
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supplemental” to work performed under a license. Courts have long interpreted
“incidental and supplemental” work as being “necessary to the main purpose” of the
work authorized by a license classification. Currie v. Stolowitz (1959) 169 Cal.App.2d
810, 814. This settled legal interpretation aligns with the Board’s current regulatory
definition of “incidental and supplemental,” which is “essential to accomplish the work in
which the contractor is classified.” 16 Cal. Code Regs. § 831.

The Proposed Rule would amend Title 16, section 831, to definitively conclude
that installing battery energy systems is never “incidental and supplemental” to installing
a solar energy system. We are aware of no other attempt by the Board to arbitrarily single
out another specialty license classification in such a manner. Indeed, doing so here
ignores that by design, many solar energy systems require batteries to operate. For
instance, solar energy systems that are not connected to the grid cannot function without
a battery energy system. Additionally, solar energy systems connected to the grid will not
perform their desired task of providing back-up power to customers during a power
outage unless they are paired with a battery. Thus, installing batteries is frequently
“necessary” and “essential” for solar contractors to install solar energy systems under the
C-46 classification. This essential nature of energy storage as a component of a
photovoltaic system is further reflected in the CSLB’s own C-46 Occupational Analysis,
which defines Domain 4 — Photovoltaic (PV) System Installation and Commissioning as
the domain that “assesses the candidate’s knowledge of the installation of PV
components, wiring, and ancillary equipment used in the generation and storage of
electricity.” C-46 Occupational Analysis (August 2017) at 18. By attempting to
categorically determine that installing a battery energy storage system is never
“incidental and supplemental” to installing a solar energy system, the Proposed Rule
conflicts with the established statutory meaning of that term.

Finally, the Proposed Rule purports to declare that, by definition, solar energy
systems exclude battery energy storage systems, creating conflicts with state law that
establish that solar energy systems include energy storage. For instance, Civil Code
section 801.5 defines “solar energy system” as “[a]ny solar collector or other solar energy
device whose primary purpose is to provide for the collection, storage, and distribution of
solar energy for space heating, space cooling, electric generation, or water heating.”
(Emphasis added.) Revenue & Taxation Code § 73(b)(1) similarly defines an “Active
solar energy system” as a “system that . . . uses solar devices, which are thermally
isolated from living space or any other area where the energy is used, to provide for the
collection, storage, or distribution of solar energy.” (Emphasis added.) Thus, the
Proposed Rule cannot be reconciled with other state laws that recognize that methods of
storing solar energy, like batteries, are definitively part of a solar energy system.
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IL. The Board Cannot Authorize Adoption of the Proposed Rule Without First
Conducting Environmental Review.

CEQA defines “project” as including an activity undertaken by a public agency
that has the potential to cause either a direct or a reasonably foreseeable indirect change
in the physical environment. Pub. Resources Code § 21065; 14 Cal. Code Regs.

§ 15378(a)(1). “[A] proposed activity is a CEQA project if, by its general nature, the
activity is capable of causing a direct or reasonably foreseeable indirect physical change
in the environment. This determination is made without considering whether . . . these
potential effects will actually occur.” Union of Medical Marijuana Patients, Inc. v. City
of San Diego (2019) 7 Cal.5th 1171, 1197 (emphasis added). A reasonably foreseeable
indirect physical change is one that “the activity is capable, at least in theory, of causing.”
1d.

As explained below, the Proposed Rule is capable of causing a reasonably
foreseeable indirect physical change in the environment, making it a “project” for
purposes of CEQA. Accordingly, the Board must study the potential environmental
impacts of its proposed rule, at the very least by conducting an initial study to determine
if the project may have a significant effect on the environment. 14 Cal. Code Regs.

§ 15063.

By limiting the types of contractors and workers who can install solar and storage
systems, the Proposed Rule would severely curtail the installation of those systems,
resulting in increased greenhouse gas emissions and other pollutants associated with
fossil-fuel power plants. The Proposed Rule would require current C-46 license holders
to obtain C-10 licenses and require dual license holders to use only certified electricians
to install battery energy storage systems. The Proposed Rule would therefore necessitate
a workforce conversion in the solar industry, from qualified solar installers to certified
electricians. To put this shift into perspective, a 2019 CALSSA analysis estimated that
there were a total of 50,000 certified electricians, electrical trainees, and electrical
apprentices in California, compared to 48,295 qualified solar workers.

But this is just the current picture. The market for battery and solar panel
installations has grown dramatically in recent years and is expected to continue to grow.
California’s 2019 Building Energy Efficiency Standards (Standards), which took effect
on January 1, 2020, require the installation of solar panels on all new single-family
homes and multi-family dwellings. Standards § 150.1(c)(14).The standards also require
builders to design homes so that battery storage can be easily added. Standards § 110.10.
This August, the California Energy Commission approved the 2022 Standards, which
will additionally require the installation of solar panels and battery storage on new
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commercial buildings and high-rise multifamily buildings beginning January 1, 2023.2
CALSSA estimates that these mandates will increase the solar market by at least 22% due
to growth in the commercial sector alone. This increased demand will require yet more
installation workers and, if the Proposed Rule is adopted, certified electricians.
Additional electricians will likewise be necessary to implement other elements of
California’s long-term climate goals, including within the renewable energy, energy
efficiency, and building decarbonization sectors. California Workforce Development
Board, Putting California on the High Road: A Jobs and Climate Action Plan for 2030,
June 2020, p. 106; Betony Jones et al., California Building Decarbonization: Workforce
Needs and Recommendations, November 2019, p. 31.

This expected increase in demand for electricians is in stark contrast to the labor
supply shortage, expected to grow each year for at least the next decade. The U.S. Bureau
of Labor and Statistics (BLS) estimates that over the next ten years the number of
electrician jobs is expected to grow at a rate almost double that of construction trades
workers generally.®> During the same time period, the BLS projects approximately 84,000
openings for electricians each year, “result[ing] from the need to replace workers who
transfer to different occupations or exit the labor force, such as to retire.” Id. This reality
is consistent with the experiences of many CALSSA members, who already report long-
standing difficulties finding and hiring certified electricians.

Given this critical shortage of electricians, if the Proposed Rule is adopted, there
will not be enough electricians in California to meet the demand—both current and
future—for solar and battery storage system installations. Without electricians to install
solar and storage projects, the Proposed Rule will at best slow, and at worse halt, their
deployment.

The resulting impact on the environment is clear and foreseeable. For each solar
system not installed as a result of the proposed rule, the use of and reliance on carbon-
based energy will increase, resulting in increased emissions of greenhouse gases and
other pollutants. Similarly, lost solar storage capability will increase the use of dirty
“peaker” plants and diesel backup generators during power shutoff events and other
power outages, which have become increasingly common in recent years due to climate
change and related wildfires. The impacts from this lost storage are especially great due

2 California Energy Commission 2022 Building Energy Efficiency Standards Summary,
available at https://www.energy.ca.gov/sites/default/files/2021-

08/CEC_2022 EnergyCodeUpdateSummary ADA.pdf.

3 U.S. Bureau of Labor Statistics Occupation Outlook Handbook, Electricians, available
at https://www.bls.gov/ooh/construction-and-extraction/electricians.htm#tab-6, last
visited November 17, 2021
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to the Governor’s recent emergency proclamation, which waives air pollution restrictions
on natural gas plants and diesel generators during such emergency events. Moreover,
because California power plants are disproportionately located in low-income and
minority communities, these impacts will be primarily borne by communities that are
already overburdened by pollution and resulting health impacts. Physicians, Scientists,
and Engineers for Healthy Energy Research Brief, Natural gas power plants in
California’s disadvantaged communities, April 2017. Finally, sensitive wildlife habitat
and open space initiatives such as Governor Newsom’s “30 by ‘30 goal will also be
compromised as many acres of land are used to build large solar farms in lieu of rooftop
projects.*

The Proposed Rule is more than capable of causing these and other environmental
impacts. Accordingly, the Board must analyze the potential environmental impacts of the
Proposed Rule. See Union of Medical Marijuana Patients, 7 Cal.5th at 1197.

III. The Proposed Rule Would Unconstitutionally Impair Solar Contractors’
Contracts.

Additionally, the Proposed Rule will violate the Contract Clauses of the California
and United States Constitutions, both of which prohibit the state from impairing the
obligations of contracts. Cal. Const. Art. I, § 9; U.S. Const. Art. I, § 10. Under both state
and federal law, regulations that substantially impair a contractual relationship and are
not justified by a “significant and legitimate public purpose” are void. Energy Reserves
Group, Inc. v. Kansas Power and Light Co. (1983) 459 U.S. 400, 410-412; see also
Fourth La Costa Condominium Owners Assn. v. Seith (2008) 159 Cal.App.4th 563, 584.

Here, the Proposed Rule would substantially impair existing contracts between
solar contractors and their customers by preventing contractors from performing their
warranty obligations. C-46 contractors have installed the vast majority of an estimated
39,000 integrated solar and storage systems in the last six years alone. For each of these
installations, there is a contract between the installing contractor and the customer, the
majority of which contain warranties obligating the contractor to service and maintain the
installation and equipment. In fact, such warranties are a required condition of
participation in the state’s Self Generation Incentive Program (SGIP), which provides
rebates to consumers for the installation of energy storage systems. To qualify for a
rebate, the consumer’s contract with the installer must include a minimum 10-year
service warranty, which guarantees the continued performance of the system over the

4 See https://www.gov.ca.gov/2020/10/07/governor-newsom-launches-innovative-
strategies-to-use-california-land-to-fight-climate-change-conserve-biodiversity-and-
boost-climate-resilience/
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warranty period. July 13, 2021 SGIP Handbook, pp. 66-67. Ten-year installation and
equipment warranties are also a required condition of interconnection, meaning that any
consumer wishing to connect a storage system to the grid must contract with the

installing contractor for such a warranty. California Public Utilities Commission Decision
16-01-44, Conclusion of Law 9 28.

The Proposed Rule would prevent contractors from performing their warranty
obligations under these contracts, and any other contracts containing service and
maintenance obligations. From the consumer’s perspective, the Proposed Rule would
eliminate contractually guaranteed service and maintenance of their systems. Moreover,
in some cases, system and/or equipment warranties are conditioned on service and
maintenance by the installing contractor alone. Therefore, the Proposed Rule, by
preventing the installing C-46 contractor from servicing and maintaining, would in some
instances void the system’s and/or equipment’s warranties entirely. These are substantial
impairments of the parties’ obligations under their contracts.

Finally, there is no significant and legitimate public purpose behind the Proposed
Rule. There is no evidence that C-46 contractors and their workers are not qualified to
safely install and maintain battery energy storage systems, and the Board has failed to
identify any other valid basis for the Proposed Rule. To the contrary, the Proposed Rule
would have a devastating impact on solar contractors and workers, as well as the state’s
clean energy policy goals and mandates, with no benefit to public or consumer safety.
Thus, the Proposed Rule would squarely violate the Contract Clauses of the California
and United States Constitutions.

Very truly yours,

SHUTE, MIHALY & WEINBERGER LLP
//5 (/(’/1 ) {//\.,X b ///

Edward T. Schexnayder

1443053.1
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CONTRACTORS STATE LICENSE BOARD
PROPOSED TEXT

Amend Section 810, as follows:
§ 810. Definitions

(a) For purposes of this division, “battery energy storage system” means one device or devices
assembled together capable of storing electrical energy to be supplied at a future time. a

abuilding: A battery energy storage system is typically used to provide standby or emergency
power, and uninterruptible power supply, load shedding, load sharing or similar capabilities.

(b) For purposes of this division, ‘bhotovoltaic solar energy system” means any device or devices
assembled together to provide for the collection, storage, and distribution of electricity.

(bc) For the purposes of this ehapter division, “Board” means the Contractors State License
Board and “Code,” unless otherwise defined, means the Business and Professions Code.

Note: Authority cited: Section 7008, Business and Professions Code. Reference: Section 7008,
Business and Professions Code.

Amend Section 832.10, as follows:

§ 832.10, Class C-10 - Electrical Contractor

An electrical contractor places, installs, erects or connects any electrical wires, fixtures,
appliances, apparatus, raceways, conduits, battery energy storage systems, solar photovoltaic

cells or any part thereof, which generate, transmit, transform or utilize electrical energy in any
form or for any purpose.

Note: Authority cited: Sections 7008 and 7059, Business and Professions Code. Reference:
Sections 7058 and 7059, Business and Professions Code.

Amend Section 832.46, as follows:
§ 832.46. Class C-46 - Solar Contractor

(a) A solar contractor installs, modifies, maintains, and repairs thermal and photovoltaic solar
energy systems located on a customer property.
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(b) A licensee classified in this section shall not undertake or perform building or construction
trades, crafts, or skills, except when required to install a thermal or photovoltaic solar energy
system.

(c) For the purposes of this section, an-energy-storage system—as-definedinsection8310,shal
be-considered-partof aphotovoltaicsolarenergy system-—A—a licensee classified in this section

shall not install, connect, modify, maintain, or repair a battery energy storage system, as
defined in section 810, unless the battery energy storage system has an enerqy capacity less
than one megawatt-hour and is paired with solar photovoltaic device or devices.

Note: Authority cited: Sections 7008 and 7059, Business and Professions Code. Reference:
Sections 7058 and 7059, Business and Professions Code.

Amend Section 831, as follows:

§ 831. Incidental and Supplemental Defined.

(a) For purposes of Section 7059, work in other classifications is “incidental and supplemental”
to the work for which a specialty contractor is licensed if that work is essential to accomplish
the work in which the contractor is classified. A specialty contractor may use subcontractors to
complete the incidental and supplemental work, or he may use his own employees to do so.

(b) For purposes of Section 7059 of the Code and this division, installation, connection,
modification, maintenance, or repair of a battery energy storage system, as defined in section
810, is ret” incidental and supplemental” to the work performed by a licensee classified as a C-
46 Solar Contractor pursuant to section 832.46 when it is paired with a photovoltaic solar
enerqy device or devices.

Note: Authority cited: Sections 7008 and 7059, Business and Professions Code. Reference:
Sections 7058 and 7059, Business and Professions Code.
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November 23, 2021

Via Electronic Mail Only

Bernadette Del Chiaro

Executive Director

California Solar & Storage Association
1107 9th Street, Suite 820

Sacramento, CA 95814

E-Mail: bernadette@calssa.org

Re:  Contractors State License Board’s Proposal to Initiate Rulemaking
to Preclude C-46 Solar Contractors from Installing Battery Energy
Storage Systems

Dear Ms. Del Chiaro:

We have reviewed the Contractors State License Board’s proposed amendments to
Title 16 of the California Code of Regulations, including section 832.46, which sets forth
the special license classification for C-46 Solar Contractors (collectively, “Proposed
Rule”). As proposed, these amendments would dramatically restrict solar contractors’
work by, among other things, prohibiting solar contractors from installing, maintaining,
or repairing battery energy storage systems that are paired with photovoltaic solar energy
systems.

As discussed below, the Proposed Rule is unlawful. As an initial matter, it exceeds
the scope of the Board’s regulatory authority over contractors in numerous respects,
including by rewriting the C-46 classification in a manner that is inconsistent with the
established practice in the solar industry. Additionally, the Board cannot authorize
adoption of the Proposed Rule without first conducting environmental review under the
California Environmental Quality Act. By limiting the availability of new solar and
storage installations in California, the Proposed Rule will foreseeably and adversely
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affect the both the environment and public health throughout the state.! Moreover, if
adopted, the Proposed Rule would substantially impair solar contractors’ existing
contractual rights and obligations, rendering the Proposed Rule unconstitutional. For all
of these reasons, the Board cannot adopt the Proposed Rule in its current form.

L. The Proposed Rule Exceeds the Board’s Regulatory Authority.

Although state law authorizes the Board to establish specialty license
classifications, that authority is limited in key respects. First, the Board may only adopt
regulations that “effect the classification of contractors in a manner consistent with
established usage and procedures as found in the construction business.” Bus. & Prof.
Code § 7059 (emphasis added). This statute clearly requires the Board follow existing
industry practice when establishing license classifications. See 55 Ops.Atty.Gen. 141 (in
defining a license classification, the “Board must find from established usage and
procedure . . . that a particular area of construction operations requires special skill and
involves the use of specialized building trades or crafts.”).

Here, the Proposed Rule is fundamentally inconsistent with established usage and
procedures in the solar industry. Solar contractors have been installing energy storage
systems as part of solar energy systems since the inception of the C-46 classification. As
the Board itself explained in its 2019 study of energy storage systems, “[t]he C-46 Solar
Contractor has been installing some form of [energy storage systems] in conjunction with
a photovoltaic system for approximately 40 years.” CSLB, Energy Storage Systems
Report (March 2019) (emphasis added). With increased demand for solar and storage
projects today, licensed solar contractors must continue to be well-versed in battery
installations. In 2017, the Board conducted an occupational analysis “to identify the
critical job activities performed by [Board]-Licensed C-46 Solar Contractors.” CSLB,
Occupational Analysis Report, C-46 Solar Examination (August 2017) at 5 (emphasis
added). “Photovoltaic (PV) System Installation and Commissioning,” including the
installation of “equipment used in the generation and sforage of electricity,” received the

! As currently drafted, the Proposed Rule states that “A licensee classified in this section
[C-46] shall not install, connect, modify, maintain, or repair a battery energy storage
system.” The apparent meaning of this prohibition is that if a solar contract wished to
install battery projects, the contractor could not hold a C-46 classification at all, even if
the contractor simultaneously held a C-10 classification. The result would be that any
contractor that installs a battery project under a C-10 classification would be required to
use certified electricians for all solar projects, even ones that do not have a storage
component. If this is indeed the CSLB’s intent, the rule would have an even greater
impact on the environment by slowing the deployment of not only solar and storage
projects, but all solar panel projects for companies that engage in this work.
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highest critical task score. /d. at 18 (emphasis added). Reflecting this assessment, 22
percent of the C-46 (Solar Contractor) license exam covers battery storage and assesses a
candidate’s knowledge in the installation of photovoltaic systems “with energy storage
(i.e., batteries),” among other tasks. The Contractors State License Board License
Examination Study Guide, Solar C-46 likewise lists “Install energy storage systems
(ESS)” as a key exam topic for the C-46 classification. Thus, as the Board has repeatedly
recognized, the “established usage and procedures” for the C-46 classification includes
installing batteries as part of solar energy storage systems. Accordingly, the Board may
not lawfully adopt the Proposed Rule, which is inconsistent with that usage and
procedure.

Additionally, the Board is only authorized to employ license classifications to
“effect the classification of contractors.” Bus. & Prof. Code § 7059 (emphasis added).
Crucially here, the Proposed Rule’s fundamental purpose is not to regulate contractors
themselves, but rather their workers. The Proposed Rule is premised on the (erroneous)
view that solar contractors’ workers are not qualified to install batteries, and that only
certified electricians may install batteries. As discussed in other materials CALSSA has
submitted to the Board, there is no basis for this distinction, especially where there is no
evidence that certified electricians are better equipped to install batteries.

Indeed, regulating all solar contractors in this manner conflicts with the
fundamental purpose of the California Contractor’s Law, which is to protect consumers
from unscrupulous contractors:

It was not the purpose of the legislature in adopting the original
‘Contractor’s License Law’ in 1929 or in making additions or amendments
thereto . . . to work a hardship upon honest men engaged in a contracting
business. The legislative intent was to protect the public against
incompetent and dishonest operators.

Oddo v. Hedde (1950) 101 Cal.App.2d 375, 382. Here, C-46 contractors and their works
have been safely and professionally installing the batteries in energy storage systems for
over four decades. There is no evidence that precluding these contractors from continuing
with this work would provide any protection for battery consumers in California.

Even assuming the Board could lawfully amend the C-46 classification to preclude
battery installations, the Proposed Rule further violates Business & Professions Code
section 7059 by attempting to define “incidental and supplemental” work performed by
solar contractors to conclusively exclude installing batteries. Business & Professions
Code section 7059 expressly allows contractors to perform work in crafts or trades
outside of a specialty license classification where that additional work is “incidental and
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supplemental” to work performed under a license. Courts have long interpreted
“incidental and supplemental” work as being “necessary to the main purpose” of the
work authorized by a license classification. Currie v. Stolowitz (1959) 169 Cal.App.2d
810, 814. This settled legal interpretation aligns with the Board’s current regulatory
definition of “incidental and supplemental,” which is “essential to accomplish the work in
which the contractor is classified.” 16 Cal. Code Regs. § 831.

The Proposed Rule would amend Title 16, section 831, to definitively conclude
that installing battery energy systems is never “incidental and supplemental” to installing
a solar energy system. We are aware of no other attempt by the Board to arbitrarily single
out another specialty license classification in such a manner. Indeed, doing so here
ignores that by design, many solar energy systems require batteries to operate. For
instance, solar energy systems that are not connected to the grid cannot function without
a battery energy system. Additionally, solar energy systems connected to the grid will not
perform their desired task of providing back-up power to customers during a power
outage unless they are paired with a battery. Thus, installing batteries is frequently
“necessary” and “essential” for solar contractors to install solar energy systems under the
C-46 classification. This essential nature of energy storage as a component of a
photovoltaic system is further reflected in the CSLB’s own C-46 Occupational Analysis,
which defines Domain 4 — Photovoltaic (PV) System Installation and Commissioning as
the domain that “assesses the candidate’s knowledge of the installation of PV
components, wiring, and ancillary equipment used in the generation and storage of
electricity.” C-46 Occupational Analysis (August 2017) at 18. By attempting to
categorically determine that installing a battery energy storage system is never
“incidental and supplemental” to installing a solar energy system, the Proposed Rule
conflicts with the established statutory meaning of that term.

Finally, the Proposed Rule purports to declare that, by definition, solar energy
systems exclude battery energy storage systems, creating conflicts with state law that
establish that solar energy systems include energy storage. For instance, Civil Code
section 801.5 defines “solar energy system” as “[a]ny solar collector or other solar energy
device whose primary purpose is to provide for the collection, storage, and distribution of
solar energy for space heating, space cooling, electric generation, or water heating.”
(Emphasis added.) Revenue & Taxation Code § 73(b)(1) similarly defines an “Active
solar energy system” as a “system that . . . uses solar devices, which are thermally
isolated from living space or any other area where the energy is used, to provide for the
collection, storage, or distribution of solar energy.” (Emphasis added.) Thus, the
Proposed Rule cannot be reconciled with other state laws that recognize that methods of
storing solar energy, like batteries, are definitively part of a solar energy system.
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I1. The Board Cannot Authorize Adoption of the Proposed Rule Without First
Conducting Environmental Review.

CEQA defines “project” as including an activity undertaken by a public agency
that has the potential to cause either a direct or a reasonably foreseeable indirect change
in the physical environment. Pub. Resources Code § 21065; 14 Cal. Code Regs.

§ 15378(a)(1). “[A] proposed activity is a CEQA project if, by its general nature, the
activity is capable of causing a direct or reasonably foreseeable indirect physical change
in the environment. This determination is made without considering whether . . . these
potential effects will actually occur.” Union of Medical Marijuana Patients, Inc. v. City
of San Diego (2019) 7 Cal.5th 1171, 1197 (emphasis added). A reasonably foreseeable
indirect physical change is one that “the activity is capable, at least in theory, of causing.”
1d.

As explained below, the Proposed Rule is capable of causing a reasonably
foreseeable indirect physical change in the environment, making it a “project” for
purposes of CEQA. Accordingly, the Board must study the potential environmental
impacts of its proposed rule, at the very least by conducting an initial study to determine
if the project may have a significant effect on the environment. 14 Cal. Code Regs.

§ 15063.

By limiting the types of contractors and workers who can install solar and storage
systems, the Proposed Rule would severely curtail the installation of those systems,
resulting in increased greenhouse gas emissions and other pollutants associated with
fossil-fuel power plants. The Proposed Rule would require current C-46 license holders
to obtain C-10 licenses and require dual license holders to use only certified electricians
to install battery energy storage systems. The Proposed Rule would therefore necessitate
a workforce conversion in the solar industry, from qualified solar installers to certified
electricians. To put this shift into perspective, a 2019 CALSSA analysis estimated that
there were a total of 50,000 certified electricians, electrical trainees, and electrical
apprentices in California, compared to 48,295 qualified solar workers.

But this is just the current picture. The market for battery and solar panel
installations has grown dramatically in recent years and is expected to continue to grow.
California’s 2019 Building Energy Efficiency Standards (Standards), which took effect
on January 1, 2020, require the installation of solar panels on all new single-family
homes and multi-family dwellings. Standards § 150.1(c)(14).The standards also require
builders to design homes so that battery storage can be easily added. Standards § 110.10.
This August, the California Energy Commission approved the 2022 Standards, which
will additionally require the installation of solar panels and battery storage on new
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commercial buildings and high-rise multifamily buildings beginning January 1, 2023.2
CALSSA estimates that these mandates will increase the solar market by at least 22% due
to growth in the commercial sector alone. This increased demand will require yet more
installation workers and, if the Proposed Rule is adopted, certified electricians.
Additional electricians will likewise be necessary to implement other elements of
California’s long-term climate goals, including within the renewable energy, energy
efficiency, and building decarbonization sectors. California Workforce Development
Board, Putting California on the High Road: A Jobs and Climate Action Plan for 2030,
June 2020, p. 106; Betony Jones et al., California Building Decarbonization: Workforce
Needs and Recommendations, November 2019, p. 31.

This expected increase in demand for electricians is in stark contrast to the labor
supply shortage, expected to grow each year for at least the next decade. The U.S. Bureau
of Labor and Statistics (BLS) estimates that over the next ten years the number of
electrician jobs is expected to grow at a rate almost double that of construction trades
workers generally.®> During the same time period, the BLS projects approximately 84,000
openings for electricians each year, “result[ing] from the need to replace workers who
transfer to different occupations or exit the labor force, such as to retire.” Id. This reality
is consistent with the experiences of many CALSSA members, who already report long-
standing difficulties finding and hiring certified electricians.

Given this critical shortage of electricians, if the Proposed Rule is adopted, there
will not be enough electricians in California to meet the demand—both current and
future—for solar and battery storage system installations. Without electricians to install
solar and storage projects, the Proposed Rule will at best slow, and at worse halt, their
deployment.

The resulting impact on the environment is clear and foreseeable. For each solar
system not installed as a result of the proposed rule, the use of and reliance on carbon-
based energy will increase, resulting in increased emissions of greenhouse gases and
other pollutants. Similarly, lost solar storage capability will increase the use of dirty
“peaker” plants and diesel backup generators during power shutoff events and other
power outages, which have become increasingly common in recent years due to climate
change and related wildfires. The impacts from this lost storage are especially great due

2 California Energy Commission 2022 Building Energy Efficiency Standards Summary,
available at https://www.energy.ca.gov/sites/default/files/2021-

08/CEC_2022 EnergyCodeUpdateSummary ADA.pdf.

3U.S. Bureau of Labor Statistics Occupation Outlook Handbook, Electricians, available
at https://www.bls.gov/ooh/construction-and-extraction/electricians.htm#tab-6, last
visited November 17, 2021
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to the Governor’s recent emergency proclamation, which waives air pollution restrictions
on natural gas plants and diesel generators during such emergency events. Moreover,
because California power plants are disproportionately located in low-income and
minority communities, these impacts will be primarily borne by communities that are
already overburdened by pollution and resulting health impacts. Physicians, Scientists,
and Engineers for Healthy Energy Research Brief, Natural gas power plants in
California’s disadvantaged communities, April 2017. Finally, sensitive wildlife habitat
and open space initiatives such as Governor Newsom’s “30 by ‘30” goal will also be
compromised as many acres of land are used to build large solar farms in lieu of rooftop
projects.*

The Proposed Rule is more than capable of causing these and other environmental
impacts. Accordingly, the Board must analyze the potential environmental impacts of the
Proposed Rule. See Union of Medical Marijuana Patients, 7 Cal.5th at 1197.

III. The Proposed Rule Would Unconstitutionally Impair Solar Contractors’
Contracts.

Additionally, the Proposed Rule will violate the Contract Clauses of the California
and United States Constitutions, both of which prohibit the state from impairing the
obligations of contracts. Cal. Const. Art. I, § 9; U.S. Const. Art. I, § 10. Under both state
and federal law, regulations that substantially impair a contractual relationship and are
not justified by a “significant and legitimate public purpose” are void. Energy Reserves
Group, Inc. v. Kansas Power and Light Co. (1983) 459 U.S. 400, 410-412; see also
Fourth La Costa Condominium Owners Assn. v. Seith (2008) 159 Cal.App.4th 563, 584.

Here, the Proposed Rule would substantially impair existing contracts between
solar contractors and their customers by preventing contractors from performing their
warranty obligations. C-46 contractors have installed the vast majority of an estimated
39,000 integrated solar and storage systems in the last six years alone. For each of these
installations, there is a contract between the installing contractor and the customer, the
majority of which contain warranties obligating the contractor to service and maintain the
installation and equipment. In fact, such warranties are a required condition of
participation in the state’s Self Generation Incentive Program (SGIP), which provides
rebates to consumers for the installation of energy storage systems. To qualify for a
rebate, the consumer’s contract with the installer must include a minimum 10-year
service warranty, which guarantees the continued performance of the system over the

4 See https://www.gov.ca.gov/2020/10/07/governor-newsom-launches-innovative-
strategies-to-use-california-land-to-fight-climate-change-conserve-biodiversity-and-
boost-climate-resilience/
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warranty period. July 13, 2021 SGIP Handbook, pp. 66-67. Ten-year installation and
equipment warranties are also a required condition of interconnection, meaning that any
consumer wishing to connect a storage system to the grid must contract with the
installing contractor for such a warranty. California Public Utilities Commission Decision
16-01-44, Conclusion of Law 9 28.

The Proposed Rule would prevent contractors from performing their warranty
obligations under these contracts, and any other contracts containing service and
maintenance obligations. From the consumer’s perspective, the Proposed Rule would
eliminate contractually guaranteed service and maintenance of their systems. Moreover,
in some cases, system and/or equipment warranties are conditioned on service and
maintenance by the installing contractor alone. Therefore, the Proposed Rule, by
preventing the installing C-46 contractor from servicing and maintaining, would in some
instances void the system’s and/or equipment’s warranties entirely. These are substantial
impairments of the parties’ obligations under their contracts.

Finally, there is no significant and legitimate public purpose behind the Proposed
Rule. There is no evidence that C-46 contractors and their workers are not qualified to
safely install and maintain battery energy storage systems, and the Board has failed to
identify any other valid basis for the Proposed Rule. To the contrary, the Proposed Rule
would have a devastating impact on solar contractors and workers, as well as the state’s
clean energy policy goals and mandates, with no benefit to public or consumer safety.
Thus, the Proposed Rule would squarely violate the Contract Clauses of the California
and United States Constitutions.

Very truly yours,

SHUTE, MIHALY & WEINBERGER LLP
bl i

Edward T. Schexnayder

1443053.1
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November 4, 2019

VIA HAND-DELIVERY AND E-MAIL

David Fogt (david.fogt@cslb.ca.gov)
Registrar of Contractors

California Contractors State License Board
9821 Business Park Drive

Sacramento, CA 95827

Re: CSLB’s Determination that C-46 Cannot Add Storage to Existing Solar
Systems

Dear Mr. Fogt:

During our one-on-one discussion at the October 1, 2019 energy storage stakeholders
meeting that you hosted at CSLB’s headquarters, we briefly discussed CSLB’s current position
that C-46 solar contractors are permitted to install an energy storage device only if solar
photovoltaic modules are simultaneously installed. You invited me to send you this letter
explaining why the California Solar and Storage Association (“CALSSA”) feels strongly that
CSLB’s position is arbitrary and contrary to law.

Summa

During the past year, CSLB has asserted through e-mails and correspondence that C-46
solar contractors may install energy storage devices only at the same time they install solar
photovoltaic modules under a single permit, but they are prohibited from adding the same
devices later. When asked, CSLB indicated this timing distinction is necessary to avoid
rendering meaningless the second sentence of the C-46 classification that says “/a] licensee
classified in this section shall not undertake or perform building or construction trades, crafis,
or skills, except when required to install a thermal or photovoltaic solar energy system.”

CSLB’s rationale is flawed because it wrongly assumes that storage devices are not
included in the definition of solar energy systems that C-46 contractors have been permitted to
install for 40 years. In fact, CSLB regulation and numerous legislative enactments have
uniformly included storage devices in the C-46 classification. CSLB cannot change the law
simply by issuing e-mails and letters stating its new interpretation, and any new regulation to this
effect would exceed CSLB’s statutory authority. Moreover, CSLB’s rationale is inconsistent
with its own interpretation because it would mean solar contractors are never permitted to install
storage devices because they are never required in order to install a solar energy system.
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The referenced sentence in the C-46 classification simply reiterates statutory and
regulatory provisions that allow specialty contractors to perform work outside their trade when
that work is “incidental and supplemental” to accomplish work within their classification, such
as the necessity for solar contractors’ to install and waterproof roof penetrations to support roof-
mounted photovoltaic panels.

CSLB’s unlawful and arbitrary restriction hurts consumers seeking to protect themselves
against utility power shut-offs by adding storage devices to their solar energy systems, the
overwhelming percentage of which were installed by C-46 solar contractors. Now they must
hire a different contractor to modify their system by adding or expanding storage capacity, thus
voiding the warranties they received from the C-46 and product manufacturers whose warranties
exclude coverage for modifications made by others. No discernable benefit is produced by
CSLB’s arbitrary action that flies in the face of 40 years of industry practice and applicable law.

Analysis
1. CSLB’s Current Position Regarding Who May Install Energy Storage

On December 19, 2018, CSLB sent an e-mail asserting that C-46 solar contractors can
install energy storage only when they install a photovoltaic system at the same time and under a
single permit.! CALSSA asked CSLB to clarify and justify its position. CSLB responded in a
May 14, 2019 letter from Classification Deputy Hal Clay, attached as Exhibit 2. Mr. Clay
contended that “CSLB’s established policy for many years” has been that a C-10 is the only
specialty classification permitted to modify an existing solar energy system by adding energy
storage. As proof, he attached the December 2018 e-mail and three earlier letters.

The first letter was issued in 2005 in response to an inquiry from an electricians’ union
(IBEW). It does not mention energy storage and therefore is not relevant to this issue.

The second letter was written in 2016 in response to an inquiry from an electricians’
union training organization (NECA). It states that “/t/he C10 — Electrical classification is the
most appropriate to install [energy storage systems] in existing structures.” It does not mention
solar energy systems or the C-46 solar contractor classification. Therefore, this second letter is
similarly irrelevant because it does not address the issue of who may install energy storage when
paired with solar.

CSLB finally touched on this issue in the third letter, dated July 18, 2017. There, CSLB
asserted: “The C46 — Solar classification may install energy storage systems as part of a solar
system installation. The C10 — Electrical classification may install energy storage systems as
part of a photovoltaic system installation as well as an independent project.” This language does
not support the distinction CSLB now claims, where a C-46 is not permitted to add storage to an

! See December 19, 2018 e-mail from CSLB Classification Deputy Hal Clay to Santa Barbara County
building inspector Curtis Jensen, attached hereto as Exhibit 1.
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existing photovoltaic system. Rather, it merely stated that a C-10 may install storage in both
situations — where photovoltaics are present, as well as when they are not.

CSLB did not squarely address this issue until Mr. Clay’s December 2018 e-mail to the
Santa Barbara building inspector, described above. This was the first time CSLB asserted that a
C-46 may not add storage to an existing photovoltaic system. Mr. Clay’s May 14, 2019 assertion
that this “has been the CSLB’s established policy for many years” is unsupported by these earlier
letters. More importantly, this new position is inconsistent with 40 years of CSLB regulations
and Legislative enactments, all of which have uniformly included storage within the solar
classification.

2, CSLB and the California Legislature Have Always Considered Energy
Storage A Component of Solar Energy Systems that Solar Contractors Are
Permitted to Install

(a) CSLB Regulations Have Consistently Included Energy Storage within the
Solar Contractor Classification for More than 40 Years

CSLB outlined the history of its solar energy and storage licensing activities on pages 12-
20 of its March 21, 2019 Energy Storage Systems Report (the “Report”). Storage systems were
included in CSLB’s earliest solar classification when it created the SC-44 Supplemental Solar
Classification in 1978. “Storage systems” were expressly included in CSLB’s regulatory
definition of an “active solar system”. Four years later, in 1982, CSLB amended the
classification to clarify that these systems include the storage of electricity generated from
photovoltaic solar energy systems. Those changes were retained when CSLB amended the
classification again in 1983.

In 2009, CSLB amended the classification to its current form. It simplified the
classification by replacing the term “active solar energy system” (and its associated definition
that included “storage systems”) with the undefined but — after 31 years — generally understood
terms “thermal or photovoltaic solar energy systems.” The Report quotes CSLB’s statement of
reasons for the 2009 amendments:

The proposed amendment is being made in order to update the definition of a C-
46 Solar Contractor by deleting text that refers to specific and in some cases
outdated types of solar energy systems. Instead, the definition would simply refer
to thermal and photovoltaic solar energy systems to allow for new innovations
that would also meet this definition.

Nothing in the statement of reasons indicates any intent or desire to remove storage or other
aspects of “solar energy systems” definition from the scope of work solar contractors are
permitted to perform.

2 See Report at p. 20.
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CSLB’s regulatory history unequivocally proves that energy storage devices are a
component of solar energy systems that C-46 contractors were expressly authorized to install
whenever they are paired with photovoltaics. Nothing in CSLB’s 40-year history of regulating
solar contractors provides any basis or support CSLB’s recent arbitrary position that allows a C-
46 to include storage devices in the original installation but prohibits them from subsequently
adding these devices to an existing system.

(b) The California Legislature has Likewise Understood and Defined Solar
Energy Systems to Include Energy Storage

The California Legislature likewise considers storage devices a component of solar
energy systems. For more than 40 years, and on 23 separate occasions, the California
Legislature has defined “solar energy systems” to include storage.” In 1978 — the same year
CSLB adopted the Supplemental Solar Classification — the Legislature adopted Civil Code §
801.5. This law creates a solar easement for sunlight across real property for any “solar energy
system”, which the Legislature defined as:

Any solar collector or other solar energy device whose primary purpose is to
provide for the collection, storage, and distribution of solar energy for space
heating, space cooling, electric generation, or water heating.... [and a] structural
design feature of a building, including ... [a]ny design feature whose primary
purpose is to provide for the collection, storage, and distribution of solar energy
for electricity generation, space heating or cooling, or for water heating.

The Legislature has amended § 801.5 three times since 1978 without removing the references to
storage, thus reaffirming its initial determination that solar energy systems include storage.

That same year (1978), the Legislature adopted the Solar Rights Act at Civil Code § 714.
This law voids deed and contract provisions that restrict the installation of “solar energy
systems”, which the Legislature defined by reference to the definition provided in § 801.5
(discussed above). The Legislature has amended the Solar Rights Act 12 times without
modifying its determination that solar energy systems include storage devices.

In 1980, the Legislature adopted Revenue & Taxation Code § 73 to exempt “active solar
energy systems” from property taxes, and once again the Legislature defined solar to include
“storage”:

Active solar energy system” means a system that, upon completion of the
construction of a system as part of a new property or the addition of a system to
an existing property, uses solar devices, which are thermally isolated from living

? As explained below, the Legislature has passed three laws and amended them 20 times since 1978, and
each time the Legislature affirmed that solar energy systems include storage.
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space or any other area where the energy is used, to provide for the collection,
storage, or distribution of solar energy.4 (Underlining added)

* ok ok
An active solar energy system that uses solar energy in the production of
electricity includes storage devices, power conditioning equipment, transfer
equipment, and parts related to the functioning of those items.> (Underlining
added)

The Legislature has amended § 73 five times without modifying its determination that solar
energy systems include storage devices.

This overwhelming and incontrovertible evidence establishes that storage devices have
always been considered a component of solar energy systems that solar contractors are permitted
to install. CSLB established this fact in 1978 when it created the Supplemental Solar
Classification, and the Legislature followed CSLB’s lead by adopting three different statutes that
define solar energy systems to include storage and amending those statutes 23 times without
changing this critical fact. Nothing in CSLB’s regulatory history or the Legislature’s statutory
enactments supports the arbitrary and groundless limitation CSLB now seeks to impose.

3. CSLB’s Rationale for Prohibiting Solar Contractors from Adding Storage to
an Existing Solar Energy System is Fatally Flawed

In light of this 40-year history, CALSSA was mystified by CSLB’s reinterpretation of
what constitutes a solar energy system and the work solar contractors are permitted to perform.
So on May 20, 2019, CALSSA requested a meeting with CSLB to understand its legal
justification for not allowing a C-46 solar contractor to modify existing solar energy systems by
adding energy storage. CSLB responded in a May 28, 2019 letter from its Chief of Licensing,
Justin Paddock, which is attached as Exhibit 3. Mr. Paddock referenced the second sentence of
current solar contractor classification at 16 CCR 832.46 which states:

A licensee classified in this section shall not undertake or perform building or
construction trades, crafts, or skills, except when required to install a thermal or
photovoltaic solar energy system. (Emphasis in original)

Mr. Paddock reasoned that this part of the regulation would be rendered meaningless if a C-46 is
permitted to add energy storage to an existing solar energy system. He is incorrect.

Mr. Paddock’s reasoning assumes that energy storage is not considered part of a solar
energy system. But, as detailed above, CSLB and the Legislature have always defined solar
energy systems to include storage devices. Moreover, the sentence he references has been part

4 See Revenue & Taxation Code § 73(b)(1).
* See Revenue & Taxation Code § 73(d)(1)(B).
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of the C-46 classification regulation since its creation in 1982, and until 2009, that regulation
included a definition of “solar energy systems” that expressly included energy storage.
Therefore, CSLB cannot now redefine that sentence to exclude energy storage. Finally, if Mr.
Paddock’s interpretation were correct, then a C-46 would never be permitted to install energy
storage. That is because the referenced sentence only allows the C-46 to perform other
construction trades when doing so is required to install solar energy system. Energy storage is
never required to install a solar energy system, as evidenced by the fact that an overwhelming
majority of existing systems do not include storage.

The sentence Mr. Paddock referenced in the C-46 classification at 16 CCR 832.46 exists
to place sensible restrictions on a classification that necessarily involves multiple trades. As
CSLB explained in its Energy Storage Systems Report, CSLB developed the C-46 classification
in 1981 based on the fact that “a new specialty class, rather than a supplemental license, would
allow the Board to verify the practical skills of applicants to the class, including "HVAC,
electrical, plumbing, engineering, and other associated trades '8 The referenced sentence
simply reiterates the statutory and regulatory provisions that allow specialty contractors (like the
C-46) to perform work outside their trade that is “incidental and supplemental” to their
classification. Specifically, Business and Professions Code § 7059(a) provides:

Nothing contained in this section shall prohibit a specialty contractor from taking
and executing a contract involving the use of two or more crafts or trades, if the
performance of the work in the crafts or trades, other than in which he or she is
licensed, is incidental and supplemental to the performance of the work in the
craft for which the specialty contractor is licensed.

CSLB defined “incidental and supplemental” by regulation at 16 CCR 831:

For purposes of Section 7059, work in other classifications is “incidental and
supplemental” to the work for which a specialty contractor is licensed if that work
is essential to accomplish the work in which the contractor is classified. A
specialty contractor may use subcontractors to complete the incidental and
supplemental work, or he may use his own employees to do so. (Emphasis added)

The restriction that permits solar contractors to perform other trades only when “required” to
install a solar energy system under 16 CCR 832.46 follows the general restriction in Regulation
831 that allows a contractor to perform work in other classifications only when doing so is
“essential” to accomplish work that is squarely within that contractor’s classification.

Nothing in CSLB’s regulations supports an arbitrary restriction on solar contractor’s
ability to add storage devices to an existing photovoltaic system because, as noted above, solar
energy systems have always been defined to include storage. These retrofit projects are simply a

® See Report at p. 11,
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modification, which solar contractors are permitted to make under the first sentence of 16 CCR
832.46 which states:

A solar contractor installs, modifies, maintains, and repairs thermal and
photovoltaic solar energy systems. (Emphasis added)

Adding storage to an existing system is no different than adding an inverter to a system that was
previously used for only for serving a property’s direct current (DC) energy needs, or adding a
telecommunication monitoring device to a system that previously had none.

4. CSLB Lacks Authority to Prohibit a C-46 from Adding Storage Devices to
Existing Solar Energy Systems

CSLB’s reinterpretation of the C-46 classification is inconsistent with text and
regulatory history the C-46 classification at 16 CCR 832.46. CSLB cannot change that
regulation simply by issuing letters and e-mails announcing a substantive change under the guise
of CSLB’s “interpretation”. If CSLB wishes to change regulation, it must follow the rule-
making process provided under the Administrative Procedures Act and associated regulations.
However, CSLB does not have unlimited rulemaking authority. That authority is derived from
Business and Professions Code § 7059(a), which allows CSLB to adopt contractor license
classifications based on established practices in the construction industry:

The board may adopt reasonably necessary rules and regulations to effect the
classification of contractors in a manner consistent with established usage and
procedure as found in the construction business, and may limit the field and scope
of the operations of a licensed contractor to those in which he or she is classified
and qualified to engage .... (Emphasis added)

CSLB knows and admits “/t]he C-46 Solar Contractor has been installing some form of
ESS in conjunction with a photovoltaic system for approximately 40 years. 7 Throughout this
time, CSLB has ensured solar contractors’ competency with energy storage devices. A review of
CSLB’s 2017 Occupational Analysis Report for the C-46 Solar Examination emphasizes
competency in the installation, service, and repair of energy storage devices. Indeed, the C-46
Occupalﬂional Analysis Questionnaire contains no less than 31 different references to energy
storage.

Solar contractors’ experience with energy storage began with off-grid solar energy
systems because batteries were essential if the owner desired electricity at night. It continued
with some grid-tied systems when solar customers wanted to store excess electricity production
instead of simply feeding it into the utility grid without compensation. Storage became

7 See Report at p. 70.

8 See CSLB’s Occupational Analysis Report, C-46 Solar Examination, August 2017, Appendix B —
Occupational Analysis Questionnaire, Section III.
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somewhat less attractive after 1996, because California adopted net metering rules that required
utilities to provide solar customers a bill credit for excess electricity solar customers’ systems
exported to the grid.”

Batteries have become increasingly popular again in recent years for a few reasons. In
2016, the utilities convinced the California Public Utilities Commission (“CPUC”) to change net
metering by reducing the credit solar customers receive for electricity their systems export to the
grid. The utilities also convinced the CPUC to adopt “time-of-use” rate structures that decrease
the value of electricity generated during daylight hours, thereby further weakening the economic
value of solar energy exported to the grid. These changes make it more attractive for solar
customers to store excess electricity their systems produce instead of feeding it into the grid. At
the same time, advances in battery technology have enabled battery manufacturets to provide
modular, self-contained storage devices with integrated safety measures that are becoming
increasingly common and affordable.

Solar contractors have been installing and servicing energy storage devices for more than
40 years. CSLB acknowledges this and has diligently tested their competency in this subject.
CSLB cannot suddenly disavow these facts by reinterpreting existing regulation, or adopting new
regulations, that fly in the face of this long-established usage in the construction industry.

5. CSLB’s Unjustified Position Undermines Consumer Protection and Creates
Unnecessary Complications in the Market

Consumer protection is a fundamental concern for CSLB and underlies many of its
laudable programs and regulatory efforts. But its arbitrary restriction on solar contractors hurts
consumers who, like so many in this era of utility shut-offs, want to add a storage device to their
existing photovoltaic system. Adding storage requires significant system modifications. The
wired connection between the photovoltaic modules and inverter are interrupted by the addition
of the storage device. And unless the storage device has its own inverter, it will rely on the solar
energy system’s inverter to convert the stored DC electricity to AC before feeding into the
property’s electric service panel. Inverters are the most frequent cause of solar energy system
failures.

According to CSLB’s reinterpretation, a customer who hired a C-46 contractor to install
their solar energy system would be forced to hire a different contractor to make these
modifications. Contractor warranties exclude coverage for modifications made by others. If the
malfunction subsequently occurs in the inverter or any other part of the original systems, the C-
46 who installed it will reasonably suspect the problem was caused by the C-10’s modifications
and/or the energy storage device it supplied and installed. The C-10 will invariably blame the C-
46. 1t is often difficult to establish the source and cause of electrical problems. The customer

? “Net-metering” is a program the State of California initially adopted in 1996 through Public Utilities
Code § 2827 utilities to provide solar energy customers a credit for electricity their photovoltaic systems feed into
the grid.

016931.0002\5657877.1
238



David Fogt WENDEL ROSEN LLP

November 4, 2019
Page 9

will be stuck in the middle because of CSLB’s arbitrary action and lose the benefit of the
warranties they purchased. This is significant because these warranties often run for 10-years.

The problem becomes worse when one considers the impact on warranties provided by
the manufacturers of solar energy system components. California required manufacturers to
provide long-term warranties as a condition to participate in the California’s earliest solar rebate
program, the California Solar Initiative. Those warranties became the norm with manufacturers
routinely providing warranties of 20 years for photovoltaic panels and 5-10 years for inverters.
Those warranties routinely exclude damage caused by modifications made by contractors they
have not certified to work on their products. So the manufacturer could challenge any product
warranty claim based on the subsequent addition of an energy storage device unless the installing
C-10 happens to be one of their approved contractors.

CSLB’s arbitrary restriction creates additional problems and complications. If a C-46
installed a storage device, are they prohibited from repairing or maintaining it? The cost of
batteries will continue to fall in coming years. Because modern storage devices are modular and
easily expanded, many storage customers will invariably choose to increase their energy storage
capacity by adding additional devices as prices fall, especially as PG&E and other utilities
expand their power shut-offs to mitigate wildfire risk. Under CSLB’s arbitrary position, a
customer who hired a C-46 to install their original system with storage will now have to hire a
different (C-10) contractor to expand their storage capacity, resulting in two contractors having
conflicting responsibility for the same component of the consumer’s solar energy system.

This arbitrary decision by the CSLB staff has already caused disruption in the
marketplace, including for some of California’s most experienced contractors. In one example, a
solar contractor intended to include a storage device in the initial solar energy system but was
unable to do so because of manufacturer back-log. The contractor addressed the delay by first
pulling a permit for the photovoltaic system and then pulling a subsequent permit to install the
storage device once the product became available a few months later. This strategy is becoming
increasingly common because federal tax credits on solar energy systems are steadily declining
over the coming years and customers want to start their projects as soon as possible to lock-in
savings at the higher tax credit. In other situations, certain building departments in California are
requiring two separate permits be pulled, one for the solar photovoltaic system and one for the
energy storage device.

The foregoing examples illustrate the untenable nature of CSLB’s position. It harms
consumers by undermining both their legal rights and the ability to protect themselves against an
increasingly unreliable utility grid.

Conclusion

CSLB’s position prohibiting solar contractors from adding energy storage to existing
solar energy systems is inconsistent with more than 40 years of California law, CSLB regulation,
and industry practice. It provides no discernable benefit to the public and, to the contrary, it
undermines the warranty rights of California consumers that CSLB was created to advance. We

016931 0002\5657877.1
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realize CSLB has not had sufficient opportunity to consider this issue because attention has
focused on the broader rule-making process for energy storage overall. We hope this letter
provides CSLB a more thorough examination of the issue and its ramifications, and we request a
meeting to discuss this issue with you in person after you have had an opportunity to digest its
contents.

Our goal and request is for CSLB to issue a letter retracting its recent guidance and
affirming that the current C-46 classification allows solar contractors to install energy storage
devices as part of a solar energy system, whether simultaneous to the installation of solar
photovoltaic panels or as a modification to an existing photovoltaic system. We appreciate the
opportunity to provide you our analysis of this issue and look forward to hearing from you to
schedule a time so that we may discuss next steps.

Very truly yours,

WENDEL ROSEN LLP

cc: Bernadette Del Chiaro, CALSSA

016931.000215657877.1
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From: Clay, Hal@CSLB <Hal,Clay@cslb.ca.gov> On Behalf Of CSLB Classlfucatlons Deputy@CSLB
Sent; Wednesday, December 19, 2018 12:24 PM

To: Jensen, Curtis <cujensen@co.santa-barbara.ca.us>

Subject: RE: Another question regarding license classification

Good afternoon,

Your interpretation of when it is appropriate for a C46-Solar contractor to install an Energy Storage System (ESS) Is
correct. A C46 contractor can install an ESS at the time of installation of the PV solar system.

The most appropriate classification for the project described would be the C10-Electrical classification. C10
contractors can install ESS as stand-alone projects.

#et Oty

Enforcement Representative 1l

Classification Deputy
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From: Jensen, Curtis <cujensen@co.santa-barbara.ca.us>

Sent: Wednesday, December 19, 2018 9:49 AM

To: Clay, Hal@CSLB <Hal.Clay@cslb.ca.gov>

Cc: Habich, Joseph <jhabich@co.santa-barbara.ca.us>; Abolhoda, Massoud <mabolhoda@co.santa-barbara.ca.us>
Subject: Another question regarding license classification

Mr. Clay,

I am sending this e-mail to you, because of your past assistance with other classification questions.

We have a client who holds a C-46 license. They have submitted for a permit “to retrofit solar electrical systems
with AC Coupled home batteries” (Energy Storage System, ESS).

So the permit’s scope of work would not include the installation of a Photovoltaic system or a Solar Heat Collector,
but rather just the installation of ESS units to an existing electrical system that has a PV system. )

| believe that the CSLB position is, if the contractor was installing a PV system and the ESS under the same permit,
then this scope of work could be performed under the C-46 license.

Would this be a correct understanding of the Board’s interpretation?

But what if there were no existing PV system, or as in this case an existing PV system, and the C-46 wants to install
an ESS unit to an existing electrical system?

Would this be allowable, according to the CSLB interpretation of the C-46 license classification?

12
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CONTRACTORS STATE LICENSE BOARD STATE OF CALIFORNIA

9821 Business Park Drive, Sacramento, CA 85827 Governor QGavin Newsom
Malling Address: P.O. Box 26000, Sacramento, GA 95826
o B800.321.CSLB (2752) | www.csib.ca.gov | CheckThelicenseFirst.com

May 14, 2019

Bernadette Del Chiaro

California Solar & Storage Association
1107 9% Street

Sacramento, CA 95814

-Re: CSLB policy on C46-Solar classification and Energy Storage System (ESS) installation

Dear Ms. Del Chiaro:

This letter is in response to your request for clarification of the Contractors State License Board (CSLB)
policy on when it Is appropriate for a C46-Solar classification contractor to install an energy storage
system. Your request has been sent to me for reply.

It has been the policy of the CSLB that it is appropriate for C46-Solar classification contractors to install
energy storage systems only at the time they are installing a solar PV system.

Energy storage systems are electrical devices. As such, stand-alone energy storage system
installations are perfored by C10-Electrical classification contractors. The CSLB has maintained that
contractors holding the A-General Engineering and B-General Building classifications may also install
energy storage systems within the scope of work on projects they are properly licensed to perform.

The installation of energy storage systems to existing solar PV systems, regardless of the classification
of the original installing contractor, are appropriately performed by C10-Electrical classification
contractors. The foregoing has been the CSLB’s established policy for many years.

CSLB employees continue to review any classification determination requests related to energy storage
systems on a case by case basls with input from senior staff of the CSLB and work to provide
consistent classification determinations on this topic.

As a point of reference, the CSLB Energy Storage Systems Report compiled prior to the March 21,
2019 meeting Included a summary of four previous publicly Issued determinations provided on this
subject. Here is that summary:

1. For the purposes of PV systems on residentlal and commerclal bulldings and projects
that “feed into the utillty grid or otherwise offset the energy costs for structures they
~ serve,” the C-10 Electrical or C-46 Solar contractor licenses are the appropriate
“classifications. (July 6, 2005 Letter — former Registrar Stephen Sands)

2. The C-10 Electrical Contractor may install an energy storage system as part of a
photovoltaic system installation or as an independent contract. (see October 28,
2016 Enforcement Committee packet and July 18, 2017 Classlflcation Deputy
determination).

3. The C-46 Solar Contractor classification may install an energy storage system as part
of a solar system installation only and may not Install a standalone energy storage
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Ms. Bernadette Del Chiaro
May 14, 2019
Page 2 of 2

system. (see October 28, 2016 Enforcement Committee packet and July 18, 2017
Classiflcation Deputy determination)

4, The A-General Engineering Contractor classification may install an energy storage
system if the work includes a plant or facility to house the system. (November 15,
2016 Letter - former Reglstrar Cindi Christenson),

Since the March 21, 2019 meeting, the CSLB has recelved only one additional ESS classification
determination request. A determination, consistent with all previous determinations, was provided to the
inquiring party on April 3, 2019 after consulting with the Registrar, Chief Deputy Regtstrar, Chief of
Licensing & Examination and the Chief of Legislation.

Thank you for contacting the Contractors Board and allowing us to address your concerns.
Sincerely,
Hal Clay

Classification Deputy
Licensing Division

Enc 1: Coples of previous determinations referenced in ESS report
Enc 2: Copy of April 3, 2019 determination
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ﬂ"g CSLB ENERGY STORAGE SYSTIMS REPORT

EXHIBIT TWO

CONTRACTORS STATE LICENSE BOARD STATE OF CALIFORMIA

M 9021 Busness Park Diva, Sacramants, Califorra D427 Govemor Edmund G, Bgwet Jr,
Mailing Address: P.O. Box 26000, Sacrament. CA B5626
ly 60-321-C5LP (2752)
mva.exilica.gov » Check ThelicensaFyst com

November 15, 2016

Eddla Bernagchi

NECA Legislative and Regulatory Advocate
1127 11" Street, Suite 747

Sacramanto, CA 95814-3811

Dear Mr. Barnacchi:

I am wriling in response to your request for clarification from the Contractors Stato License
Board (CSLB) on which specialty ficense classification should be ablained to place, install and
connect an electrical energy storage system,

Energy Storage Systems (ESS) store electricity oblainad whon power is not baing used, or
"off-peak times”. These stations consist of: foundations, battery containers that are set on
helical piers- usually galvanized steel piers driven into the ground to a designed depth with a
placa of machinery, and transformers set on concrete pads,

A microgrid Is any small-scale localized slation with its own power resources, genorations and
loads, and definable boundaries,

There are two classifications that can install microgrids or an ESS., The C10 ~ Electrleal
classitication Is most appropriate to install the ESS systems in existing structures. Tho A -
General Englneering classlification would be appropriate if the work also includad a plant or
facility lo house the ESS system,

[ hope this information 1s helpful.

Sinceraly,

164 e -

Cindi Christenson
Registrar
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EXHIBIT THREE

CONTRACTORS STATE LICENSE BOARD STATE OF CALIFORNA

I'__fl Ig 5521 Business Park Drive, Sremmenin, Coslornin Y5627 T Gavereer Edisuad G Brown Jr

Mading Addmss P O Box 76000 Sacamento CA 95826
800-321 CS51.Y (2752)
W £ 03 gav s Cherk Thal kunsefisd coer

July 18, 2017

Jonathan Hart

Center for Sustainable Energy
9325 Sky Park Court, STE 100
San Diego, CA 92123

Mr Jonathan Hart,

This letter is to follow up the email you sent requesting verification of the appropriate
tlassifications lo pedfonn instafiation of an energy slorage system as part of a solar installation

The C45 - Solar classification may install energy storage systems as part of a solar system
installation. The C10 - Electrical classification may install energy storage systems as part of a
photovoltaic system installation as well as an independant project.

This determination Is not a formal declaratory decision under the comprehensive process in
the Administrative Procedires Act. ! trust that the foregeing inforniation has been of assistance
te you

) 0
VA o/ J
( A f i

Andrea Sisto

Classification Deputy
classificaticns@csib.ca.gov
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Clay, Hal@CSLB

From: Shawn Jacobson <shawn@swellenergy.com>

Sent: Wednesday, April 3, 2019 3:30 PM

To: CSLB Classifications Deputy@CSLB; Bernadette Del Chiaro; Brad Heavner
Subject: Re: (Second Request) - Re: FW: Another question regarding license classification

I'm sorry, I can't except the explanation.

At this time, I am requesting the support of our industry group CALSSA regarding your
determination of this prior to this being formally approved based on the recent meeting that
occurred.

Kindly,

Shawn

On Wed, Apr 3, 2019 at 12:24 PM CSLB Classifications Deputy@CSLB <Classifications@cslb.ca.gov> wrote:

Good afternoon,

Are you asking for contact information of another person at CSLB? Or would you accept my explanation that | met with
the Registrar, Chief Deputy Registrar, Chief of Licensing & Examination and Chief of Legislation this morning to discuss
your email and then sent you the reply.

Hat Cly

Enforcement Representative Il
Classification Deputy
Contractors State License Board

916 255-6333 fax

This determination is not a formal declaratory decision under the comprehensive process in the
Administrative Procedures Act. I trust that the foregoing information has been of assistance to you.
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From: Shawn Jacobson <shawn@swellenergy.com>

Sent: Wednesday, April 3, 2019 3:04 PM

To: CSLB Classifications Deputy@CSLB <Classifications@cslb.ca.gov>; Brad Heavner <brad@calssa.org>; Bernadette Del
Chiaro <bernadette@calssa.org>; Simon Wooley <swooley@swellenergy.com>

Subject: Re: (Second Request) - Re: FW: Another question regarding license classification

Mr. Clay,

Per my previous email to SB County which I'll respond to to keep all in the chain, the CSLB hasn't formally made this
decision and the C46 industry ia currently working with the policymakers on this determination. As such, I don't believe
your interpretation is correct based on the current classification language and would ask that you please provide me
with a second opinion on this from a colleague or supervisor at CSLB. | have dlso included CALSSA here on this email
and they will also escalate this to CSLB.

Regarding our license. Our contracting business, Swell Services Inc., is currently a B and we also have additional
classifications submitted as C10 or C46. We currently subcontract to both C10 and 46 statewide and need absolute
clarity on this so we can stay in compliance and cease subcontracting to C46 if there is a from all determination.

Regards,

Shawn

On Wed, Apr 3, 2019, 10:14 AM CSLB Classifications Deputy @CSLB <Classifications@cslb.ca.gov> wrote:

Good afternoon,

After further discussions regarding the project described, it would not be appropriate for a C46-Solar classification
contractor to install the battery system (ESS) described. It was not installed at the time of installation of the solar PV
system and, therefore, is not appropriate for a C46 contractor to perform. The most appropriate classification is the
C10-Electrcial classification.

A bigger question did arise out of our meeting though. Does Swell Energy require a contractors license? If Swell Energy
is contracting directly with property owners for the installation of the battery (ESS) system, even through the use of
licensed subcontractors, they meet the definition of a contractor in Business and Professions Code section 7026 and
are required to hold a contractars license. Is Swell Energy contracting for the installation of these systems? Would you
be able to provide a copy of your contract for one of these projects?
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#it Chy

Enforcement Representative I
Classification Deputy
Contractors State License Board

916 255-6333 fax

This determination is not a formal declaratory decision under the comprehensive process in the
Administrative Procedures Act. [ trust that the foregoing information has been of assistance to you.

From: Shawn Jacobson <shawn@swellenergy.com>

Sent; Tuesday, March 26, 2019 2:27 PM

To: Clay, Hal@CSLB <Hal.Clay@cslb.ca.gov>; Abolhoda, Massoud <mabolhoda@co.santa-barbara.ca.us>; Mason,
Steve <Mason@co.santa-barbara.ca.us>; Matson, Mark <mmatson@co.santa-barbara.ca.us>; Greene, Kevin
<Kvgreen@co.santa-barbara.ca.us>

Cc: Bernadette Del Chiaro <bernadette@calssa.org>; Brad Heavner <brad@calssa.org>

Subject: Re: (Second Request) - Re: FW: Another question regarding license classification

Dear Mr. Clay, Mr. Curtis and Santa Barbara County Building and Safety Officials,

As you may know, the most recent CSLB board meeting had on their agenda a discussion
regarding the C46 classification installing energy storage both during the solar install as well as
a retrofit/modification to existing solar. Here is the information from this meeting:

Agenda: http://www.cslb.ca.gov/Media Room/Board And Committee Meetings/2019/Energy
Storage Systems.aspx

Meeting
packet: http://www.cslb.ca.gov/Resources/BoardPackets/BoardMeetingPacket20190321.pdf

Energy Storage
report: http://www.cslb.ca.gov/Media Room/Board And Committee Meetings/2019/Energy_S
torage Systems.aspx

252



The CSLB voted to begin making possible changes to CSLB regulations defining which
classifications can perform work on energy storage systems, including those paired with

solar. The vote to authorize the opening of a rule-making at the CSLB does not mean,
however, that California has made any change in the current licensing classifications. With this
ruling, there is no change to licensing eligibility until after public proceeding results in a vote of
the board on a specific regulatory change.

As such, please approve our partner who is a C-46 contractor to install energy storage systems
on existing solar as this is clearly listed as a function of their qualifications with the CA Code of
Regulations Title 16, Division 8, Article 3.

"A C46 a solar contractor installs, modifies, maintains, and repairs thermal and photovoltaic
solar energy systems. A licensee classified in this section shall not undertake or perform
building or construction trades, crafts, or skills, except when required to install a thermal or
photovoltaic solar energy system."”

In order to install an AC coupled home battery in combination with solar, such as the Tesla
Powerwall 2 AC system, modifications must be made to the existing solar system as follows:

« The value and operations of the solar energy storage system must be clearly conveyed to
the homeowner regarding how their solar energy will charge the battery and discharge
to serve on-site load during TOU peak periods.

« The solar AC point of interconnection must be relocated to the backup loads center or
combined generation/AC battery combiner panel.

o Arevised interconnection diagram and net metering agreement must be submitted to the utility for their
approval showing the connection between the storage and solar and showing the system as a combined NEM
paired system.

« Current Transmitters must be installed on the solar properly and connected to the battery energy management
system in order for the system to properly work.

« During the commissioning process, the details of the solar system must be correctly inputted into the battery
energy management system to ensure correct operations.

e If the solar AC system is too large to "AC Couple" to the battery we have to modify the solar to either curtail the
production during an outage with a DC relay.

« The home battery provides backup during an outage with solar serving as the energy source to charge the
batteries and the solar is managed through the home hattery energy system.

Here is a snapshot showing how the systems operate to modify the solar energy to charge the battery directly during

the off-peak hours and serve on-site loads during peak utility time periods. The solar energy flow of electrons in this
case is substantially modified with the introduction of the advanced solar energy storage system,
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Please let me know if you have any additional questions and if we may have our partner
proceed with permitting and installations of Energy Storage systems in Santa Barbara County?

Thank you,

Shawn

On Thu, Jan 31, 2019 at 1:31 PM Clay, Hal@CSLB <Hal.Clay@cslb.ca.gov> wrote:

Good afternoon,

As of today, there are no formal determinations/documentation as the final decision on the appropriate trade to
install/upgrade ESS systems, as stand-alone projects, has not been made. As of today, the CSLB is allowing C46-Solar
classification contractors to install an ESS system only at the time of installation of a solar PV system. A C10-Electrical
classification is required for any other ESS system installations or upgrades.

Hal Cluy

Enforcement Representative li
Classification Deputy
Contractors State License Board

916 255-6332 fax

This determination is not a formal declaratory decision under the comprehensive process in the
Administrative Procedures Act. I trust that the foregoing information has been of assistance to you.

254



From: Shawn Jacobson <shawn@swellenergy.com>

Sent: Thursday, January 31, 2019 12:42 PM

To: Clay, Hal@CSLB <Hal.Clay@cs|b.ca.gov>

Subject: Re: (Second Request) - Re: FW: Another question regarding license classification

Hellow Mr. Clay,

I am following up on this email sent on January 3rd. Do you have any documentation
showing this formal CSLB determination regarding the C-467?

Thanks,

Shawn

On Thu, Jan 3, 2019 at 8:35 AM Shawn Jacobson <shawn@swellenergy.com> wrote:

Good Morning Clay,

Thank you for your response. Can you please reference a document that shows this formal
decision from the CSLB?

I found this document from utilities and other industry advocates that requested this formal
decision but cannot find anything showing what the determination is from the committee.

http://www.cslb.ca.qgov/Resources/BoardPackets/2-23-
18 licensing committee mtg handouts.pdf

Regards,

Shawn
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On Thu, Jan 3, 2019 at 8:30 AM Clay, Hal@CSLB <Hal.Clay@cslb.ca.gov> wrote:

Good morning,

As of now, a C46-Solar classification contractor can only install an Energy Storage System (ESS) at the time of
installation of a solar system. Any upgrades or stand-alone ESS projects are performed by C10-Electrcial
contractors. That is not just my opinion, it is the CSLB position on the matter.

Ht Chy

Enforcement Representative i
Classification Deputy
Contractors State License Board

916 255-6332 fax

This determination is not a formal declaratory decision under the comprehensive process in the
Administrative Procedures Act. | trust that the foregoing information has been of assistance to you.

From: Shawn Jacobson <shawn@swellenergy.com>

Sent: Thursday, January 3, 2019 8:26 AM

To: Clay, Hal@CSLB <Hal.Clay@cslh.ca.gov>

Subject: (Second Request) - Re: FW: Another question regarding license classification

Dear Mr. Clay,

I hope you had a great holiday and new year. Would you be able to kindly review and
respond to my message below on behalf of CSLB?

Thanks,
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Shawn

---------- Forwarded message ------—-

From: Shawn Jacobson <shawn@swellenergy.com>

Date: Wed, Dec 19, 2018 at 2:06 PM

Subject: Fwd: FW: Another question regarding license classification
To: <Hal.Clay@cslb.ca.gov>

Dear Mr. Clay,

Per the message below between you (CSLB) and The County of Santa Barbara, I am hoping
you can provide additional information and documentation regarding your decision for the
C46 License classification to be ineligible for retrofitting energy storage systems on existing
residential solar PV.

Here is the original message that I sent to SB County outlining the initial request for
clarification from them and these points may be useful to you in further review of this
matter, I look forward to hearing from you.

//

Swell Energy develops home energy storage and solar solutions throughout CA and it was
recently brought to my attention that our local installer (sub-contractor) is unable to permit
projects to retrofit solar electrical systems with AC Coupled home batteries with their C46
solar license in Santa Barbara County. I am unsure of the rationale behind your
interpretation of the C46 classification and would you be able to provide me with a response
and formal stance on this in writing?

In reviewing this on behalf of your department and Santa Barbara County, I would like to
provide the following information for your reference.

1. Per CSLB and the CA Code of Regulations Title 16, Division 8, Article 3 a

C46 a solar contractor installs, modifies, maintains, and repairs thermal and pholovoltaic sofar
energy systems. A licensee classified in this section shall not undertake or perform building or
construction trades, crafts, or skills, except when required to install a thermal or photovoltaic
solar energy system.

2. Per the C46 study quide and testing process, there is substantial content specific to the
installation of energy storage systems, unlike any other trade examination.
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3. The SGIP rebate program, administered by the CPUC, provides funding for home batteries
to support a more resilient and renewable energy grid. Per their handbook, attached, they
specifically made a ruling that C46 license holders are eligible to install these projects when
energy storage systems are connected with solar. ‘ )

4. In arecent IRS ruling, a residential AC Coupled energy storage systems tied to existing solar
are eligible for the "Solar" tax credit. https://www.irs.qov/publirs-wd/201809003.pdl  "We
conclude that this Battery meets the definition of a “qualified solar electric property
expenditure” under § 25D(d)(2) of the Code, and therefore, you may claim a tax credit on
this Battery. The Battery is considered to be property which uses solar energy to
generate electricity for use in your dwelling unit located in the United States and used as
a residence by you.

5. Peritem 1 above, in order to install an AC coupled home battery with solar, such as the
Tesla Powerwall 2 AC system, modifications must be made to the existing solar system as
follows.

o The solar AC point of interconnection must be relocated to the backup loads center or
combined generation/AC battery combiner panel.

o A revised interconnection diagram and net metering agreement must be submitted to
the utility for their approval showing the connection between the storage and solar.

o Current Transmitters must be installed on the solar and connected to the battery
energy management system in order for the system to properly work.

o During the commissioning process, the details of the solar system must be correctly
inputted into the battery energy management system to ensure correct operations.

o If the solar AC system is too large to "AC Couple" to the battery we have to modify the
solar to either curtail the production during an outage with a DC relay.

o The home battery provides backup during an outage with solar serving as the energy
source to charge the batteries and the solar is managed through the home battery
energy system. “

o Home batteries also help to alleviate the very real energy infrastructure problem known
as the "Duck Curve" whereby there is an enormous peak demand now on the grid in the
afternoon/evening and peaker generation facilities have a difficult time

solving for. Energy storage systems store the energy from the solar in the morning and
then use that solar energy in the home during peak hours. Here is a screenshot of one
of our systems which shows the home/grid energy, solar energy, and charge/discharge
of the battery to use the solar energy during peak hours.

Thank you in advance for any clarity and guidance you can provide here for this issue and please let me
know if you have any additional questions.

Sincerely,
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---------- Forwarded message -------—

From: Jensen, Curtis <cujensen@co.santa-barbara.ca.us>

Date: Wed, Dec 19, 2018 at 1:45 PM

Subject: FW: Another question regarding license classification

To: shawn@swellenergy.com <shawn@swellenergy.com>

Cc: Abolhoda, Massoud <mabolhoda@co.santa-barbara.ca.us>, Mason, Steve <Mason@co.santa-barbara.ca.us>,
Matson, Mark <mmatson@co.santa-barbara.ca.us>, Greene, Kevin <Kvgreen@co.santa-barbara.ca,us>

Mr. Jacobson,

Please see below the CSLB e-mail response received today from a Classifications Deputy, regarding the required
contractor’s license classification for the installation of an ESS unit only.

Relying upon this and previous information provided by the CSLB, the refusal to issue a permit to a C-46 license
holder for the installation of only an ESS unit, without a concurrent installation of a photovoltaic system, isin -
accordance with the CSLB's classification for this license.

If | have misunderstood your actual circumstances, or | have misinterpreted your original query; please inform me
via return e-mail for further discussion.

Respectfully,

Curtis Jensen

Building Inspector

(805) 884-6842 Santa Barbara Office
(805) 934-6585 Santa Maria Office
County of Santa Barbara

Division of Building and Safety

123 E, Anapamu Street

Santa Barbara, CA 93101

10
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Effective 10.26.18, our new inspection request cutoff time will be SPM. Any requests received after that time will
be performed the day after (e.g. for requests received after 5SPM on Monday, the inspecticn will be performed on
Wednesday; if requested after 5PM on Friday, the inspection will be performed on Tuesday).

2018 - 2019 Santa Barbara County Holiday Closures (No permitting or inspection services will be available during

Day)

From: Clay, Hal@CSLB <Hal.Clay@cslb.ca.gov> On Behalf Of CSLB Classifications Deputy @CSLB
Sent: Wednesday, December 19, 2018 12:24 PM

To: Jensen, Curtis <cujensen@co.santa-barbara.ca.us>

Subject: RE: Another question regarding license classification

Good afternoon,

Your interpretation of when it is appropriate for a C46-Solar contractor to install an Energy Storage System (ESS) Is
correct. A C46 contractor can install an ESS at the time of installation of the PV solar system.

The most appropriate classification for the project described would be the C10-Electrical classification, C10
contractors can install ESS as stand-alone projects.

tht Chy

Enforcement Representative Il
Classification Deputy

11
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Contractors State License Board

916 255-6332 fax

This determination is not a formal declaratory decision under the comprehensive process in the
Administrative Procedures Act. I trust that the foregoing information has been of assistance to you.

From: Jensen, Curtis <cujensen@co.santa-barbara.ca.us>

Sent: Wednesday, December 19, 2018 9:49 AM

To: Clay, Hal@CSLB <Hal.Clay@cslb.ca.gov>

Cc: Habich, Joseph <jhabich@co.santa-barbara.ca.us>; Abolhoda, Massoud <maholhoda@co.santa-barbara.ca.us>
Subject: Another question regarding license classification

Mr. Clay,

| am sending this e-mail to you, because of your past assistance with other classification questions.

We have a client who holds a C-46 license. They have submitted for a permit “to retrofit solar electrical systems
with AC Coupled home batteries” (Energy Storage System, ESS).

So the permit’s scope of work would not include the installation of a Photovoltaic system or a Solar Heat Collector,
but rather just the installation of ESS units to an existing electrical system that has a PV system.

| believe that the CSLB position is, if the cantractor was installing a PV system and the ESS under the same permit,
then this scope of work could be performed under the C-46 license.

Would this be a correct understanding of the Board’s interpretation?

But what if there were no existing PV system, or as in this case an existing PV system, and the C-46 wants to install
an ESS unit to an existing electrical system?

Would this be allowable, according to the CSLB interpretation of the C-46 license classification?

12
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Respectfully,

Curtis Jensen

Building Inspector

(805) 884-6842 Santa Barbara Office
(805) 934-6585 Santa Maria Office
County of Santa Barbara

Division of Building and Safety

123 E. Anapamu Street

Santa Barbara, CA 93101

Effective 10.26.18, our new inspection request cutoff time will be 5PM. Any requests received after that time wili
be performed the day after (e.g. for requests received after 5PM on Monday, the inspection will be performed on
Wednesday; if requested after 5PM on Friday, the inspection will be performed on Tuesday).

2018 - 2019 Santa Barbara County Holiday Clasures (No permitting or inspection services will be available during

Day)

Shawn Jacobson

Sr. Director of Operations | Swell Energy
P: 805.804.7965
E: shawn@swellenergy.com W: SwellEnergy.com

For customer or partner support:

P: 310-340-0493

E: support@swellenergy.com

For Additional information and FAQ's, please click here

13
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Shawn Jacobson

Sr. Director of Operations | Swell Energy
P: 805.804.7965
E: shawn@swellenergv.com W: SwellEnergy.com

For customer or partner support:

P: 310-340-0493

E: supporl@swellenergy.com

For Additional information and FAQ's, please click here
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CONTRACTORS STATE LICENSE BOARD STATE OF CALIFORNIA

9821 Business Park Drive, Sacramento, CA 95827 Governor Gavin Newsom
Malling Address: P.O. Box 26000, Sacramento, CA 95826
© 800.321,CSLB (2752) | www.csih.ca.gov | CheckThelicenseFirst.com

May 28, 2019

Bernadette Del Chiaro

California Solar & Storage Association
1107 9" Strest

Sacramento, CA 95814

Re: Your May 20, 2019 Request for a Mesting
Dsar Ms. Dsl Chiaro;
April 29, 2019, you sent an email that included the following request:

When the CSLB board voted in March to open up a rule making on the issue of
storage licensing classifications, a question was asked of CSLB legal counsel
immediately before the vote that “na changes” would be made to eligibility of
licenses prior to the rule making process and that any changes to eligibility would
come before the board before being made final. Revoking the eligibility of a C46
contractor to modify an existing PV system with a battery is clearly a change in
eligibility and a departure from current practices. Could you please have the
CSLB clarify that no changes should be made prior fo a full rule making process
concludes and the board has had a chance to vote on any changes.

The Contractors State License Board (CSLB) is not “revoking” the eligibility of a C-46 contractor to
contract for the installation of an energy storage system (ESS) when a preexisting photovoltaic system
was already installed. CSLB never authorized this practice. On May 14, 2019, CSLB provided you a
letter from its Classification Deputy, Hal Clay, (dated May 10, 2019) confirming he found no evidence
the Board ever authorized this practice.

Please know that CSLB staff was instructed not to make any ESS determinations that are contrary to
current practice until the regulatory process concludes. Mr. Clay's letter confirmed what the current
practice is by including four related classification opinions dating from July 5, 2005 to April 3,

2019. The classification opinions confirmed CSLB has only authorized a C46 solar contractor to install
an ESS at the time of the photovoltaic installation. CSLB's policy has not changed in this regard.

On May 20, 2019, you sent an email in response to Mr. Clay’s letter that included the following request:

The legal and policy rationale for CSLB's apparent decision to restrict the

C46 classification from modifying an existing solar PV system by

adding battery storage remains an unanswered question and major issue for the
California Solar & Storage Association and one we would like to better
understand. This decision is already causing financial harm to our companies
and markel disruption. We respectfully request an In-person meeting with

you and any other CSLB personnel you believe appropriate at your earliest
convenience.
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Bernadette Def Chiaro
May 28, 2019
Page 2 of 2

As referenced in Mr. Clay's May 14, 2019 letter and as articulated in the Energy Storage Systems
Report, this policy determination is based upon the CSLB's regulatory text and the historical
interpretation of that regulation. Specifically, Title 16, California Code of Regulations section 832.46
states, in pertinent part, that a “licensee classified in this section shall not undertake or perform building
or construction trades, crafts or skills, except when required to install a thermal or photovoltaic system
~ (emphasis added)." The CSLB has interpreted this language to mean that if the construction contract
calls for ESS instaliation alone (“stand-alone contract”), and not as part of a thermal or photovoltaic
solar energy system installation (PVI), the C-46 solar contractor would be working out of class to
perform such stand-alone contract work. To interpret the regulation to allow a C-46 solar contractor to .
install an electric device such as an ESS independent of a PVI would, in the CSLB'’s view, render this
last sentence of the regulation meaningless.

On March 21, 2019, the board unanimously adopted a maotion that requires staff to, in part, draft a
proposed regulatory package for board consideration that would prohibit or restrict certain contractor
classifications from performing the instaliation of an ESS. At that time, the board confirmed that
changes would not be made to established ESS classification determinations outside of the regulatory
process. Staff are currently following that direction.

“Thank-you for your request for a meeting. Due to current workload priorities-and the-upcoming board
meeting, a meeting to discuss C-46 scope and practice is not currently possible. Please provide
anticipated availability beginning the last two weeks of June if you would like to participate in a meeting
with stakeholders on this issue. We will of course keep you informed regarding the regulatory hearing
process, during which there will be opportunity to voice your concerns/suggestions regarding C-46
scope and practice as well.

Sincerely,

Justin Paddock
Chief of Licensing and Examinations
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SOUTHERN CALIFORNIA

EDISON

An EDISON INTERNATIONAL® Company
February 20, 2018

Mr. David Fogt

Registrar of Contractors

Department of Consumer Affairs, Contractors State License Board
9821 Business Park Drive

Sacramento, CA 95827

RE: C-46 Energy Storage Jurisdiction
Dear Mr. Fogt:

Southern California Edison Company (SCE) provides this letter for the Contractor State Licensing
Board’s (CSLB's) consideration as the CSLB evaluates issuing a formal determination on whether
C-46 contractors should be permitted to install energy storage systems that are paired with
solar photovoltaic systems. As described below, SCE believes that only those contractors who
are duly-qualified to install stand-alone energy storage systems should be authorized to install
such systems paired with solar photovoltaic, in order to ensure their safe and reliable operation
and the safety and reliability of the distribution grid.

Energy storage systems are a distinct specialty area. While C-46 contractors are licensed to
install, modify, maintain or repair thermal and photovoltaic solar energy systems, this does not
directly translate to the expertise needed for energy storage systems. The installation and
function of energy storage systems, which are a nascent technology that takes many forms and
sizes, require adherence to specialized safety standards. This remains true when energy
storage systems are paired with solar systems.

The safety of utility employees, customers, contractors, the environment, and the public at
large is always SCE’s paramount concern. Improperly instalied energy storage systems create a
serious risk of electrocution and fire. Specialized installers who are expert in the unique safety
cedes and standards for energy storage systems mitigate that risk.

In addition, SCE expects that the amount of energy storage systems on the electricity grid, and
their role in maintaining electric system reliability, will grow rapidly in the coming years, The
state’s ambitious environmental goals, and customers’ clean energy preferences, are driving an
increase in energy storage systems (as well as renewable resources) interconnecting to SCE's

PO Box 800
2244 Walnut Grove Ave,
Rosemead, CA 91770
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Electric Operations

la]
, David L, Geier
E Senlor Vice President
B330 Century Park Caourl

A @')Scmpm Energy’ utiity Son Diego, CA 921231530
»)

Tel: B58.650.4131
Fox: B58.650.6106

February 20, 2018

Dean R. Gratilo, Director

Contractors State License Board
Department of Consumer Affairs
Consumer Information Division

1625 North Market Blvd., Suite N 112
Sacramento, CA 95834

RE: Utility C-46 Energy Storage Jurisdiction Letter

[t has come to our attention that the CSLB has been asked to issue a formal determination
clarifying whether C-46 solar contractors will be allowed to install energy storage systems that
are paired with solar PV systems. It is our understanding that C-46 contractors are not currently
allowed to install energy storage systems as stand-alone projects due to the fact energy storage
systems have unique attributes that are vastly different from solar PV systems. A solar PV
system generates and exports energy, while an energy storage system has two functionalities: the
charge and discharge mode. Energy storage systems also vary widely in type, size and
technology. Energy storage encompasses a diverse range of categories, including mechanical,
thermal and chemical storage. Energy storage systems can also include the use of flywheels,
ultracapacilors, superconducting magnetic energy storage, molten salt. synthetic oil or
compressed air and varies wildly in size, with some large commercial systems now hitting the 10
to 20 MW level,

Because of these factors it is our opinion that energy storage systems have their own separate
installation and safety standards and codes requirements that must be followed. Requiring
appropriately trained and licensed contractors for electrical energy storage installation is
necessary to ensure that these systems are installed properly and safely.

The safety and performance of energy storage systems is a particular concern to California
utilities because these systems are increasingly interconnected with utilities’ own distribution
systems, Over the past few years, numerous legislative and regulatory requirements have been
adopted that direct California’s investor-owned utilities to procure significant energy storage
capacity, including distributed, customer-side, behind-the-meter storage. California’s Self-
Generation Incentive Program (SGIP) was reauthorized with increased funding and an emphasis
on distributed energy storage investments and now 75% of all SGIP funds are dedicated to
energy storage projects.

[t is clear that storage technology is about to become a transformative aspect of the California

electrical infrastructure. Ulilizing energy storage systems helps with grid optimization, the
integration of distributed generation resources, and the reduction of greenhouse gas emissions.
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Dean R. Grafilo, Director Page 2 Feb 20, 2018

However, these systems pose unique and particularly hazardous safety, fire and electrocution
risks, Improperly installed systems cause hazards and can overheat, explode, arc flashes and
blasts of electricity, or burst into flames. Installing large energy storage systems in residential
and commercial settings will require special care,

SDG&E has a responsibility to ensure that integrated customer-side energy storage systems do
not pose safety risks to customers or our employees, and do not threaten the integrity and
performance of the electrical distribution system.

We strongly recommend treating energy storage systems as a separate system that may be
connected to a solar PV system, rather than treating it as a mere add-on. Only contractors
qualified to install these systems as stand-alone projects should be allowed to install energy
storage systems when they are paired with PV systems.

Sinc::rgly} Py

=

David L. \Ggier

Senior Vice President - Electric Operations

/tn
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Pacific Gas and
Electric Company..
- Mark Krausse 1415 L Street, Suite 280
Director Sacramento, CA 95814
State Agency Relations
(916) 386-5709
(916) 386-5720 Fax
Mark.Krausse@pge.com
February 20, 2018

Mr. David Fogt

Registrar of Contractors

Department of Consumer Affairs, Contractors State License Board
9821 Business Park Drive

Sacramento, CA 95827

RE: C-46 Energy Storage Jurisdiction
Dear Mr. Fogt:

Pacific Gas and Electric Company (PG&E) understands that the Contractors State License
Board is considering the issuance of a formal determination to clarify whether C-46 solar
contractors will be permitted to install energy storage systems that are paired with solar PV
systems. We understand C-46 solar contractors are not allowed to install stand-alone energy
storage systems. PG&E would like to express our support for the proposal that would require
only contractors qualified to install energy storage systems as stand-alone projects to install
those same units paired with PV systems.

Energy storage systems can pose unique and potentially hazardous safety risks if not properly
installed or operated. PG&E believes that as this relatively new technology comes into full
maturity, installations of energy storage systems in residential and commercial settings should
require a skilled, highly-trained workforce to ensure the long-term safety of customers,
workers and the public.

PG&E'’s top priority is always the safety and reliability of the services we provide to our

customers. It is with this is mind that we ask the board to adopt eligibility clarifications for
contractors that will put safety first.

Respectlully,

( f
:";f - z
Lﬂ' M

Mark Krausse
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NATIONAL ELECTRICAL CONTRACTORS ASSQCIATION - LDS Angeles COUﬂt\/ Chapter

100 East Corson Streel. Suite 410
February 2, 2018 Pasadena, California 91103
T 626-792-6322
F 626-792-6372
805-642-7994
Marlo Richardson, Chair

Contractors State Licensing Board, Licensing Committee
P.0. Box 26000
Sacramento, CA 95826

RE: Request for Formal Policy Determination re Scope of €-46 Jurisdiction
Dear Mrs. Richardson,

On behalf of the Los Angeles County Chapter of the National Electrical Contractors Association (NECA), |
respectfully submit the following question to the Licensing Committee for a formal policy determination.

l. Question Presented:

Shall the C-46 contractor classification be interpreted broadly to allow the installation of energy storage
systems that are paired with the installation of a photovoltaic solar energy system or shall such work be
deemed beyond the permissible scope of the classification?

. Legal Framework:

Business and Professions Code section 7059 only allows specialty contractors to perform work that falls
under the scope of other contractor classifications if that work is *incidental and supplemental” to the
performance of the work in the craft for which the specialty contractor is licensed. Section 832.46 of
California Code of Regulations, Title 16 additionally restricts C-46 contractor work to work that is
“required to_install a thermal or photovoltaic solar energy system.” (Emphasis provided.)

Iii. Discussion:

It is undisputed that C-46 contractors are not licensed to install energy storage systems as stand-alone
projects. C-46 contractors may only perform work to install thermal or photovoltaic solar systems. A
dispute has arisen, however, as to whether C-46 contractors should be allowed to install energy storage
systems that are paired with photovoltaic solar energy systems. The Business and Professions Code and
Title 16 restrictions on the scope of specialty contractor classifications are sufficiently ambiguous that
CSLB staff has held that this work is not plainly barred under the Code. CSLB board members, however,
have stated during Licensing and Enforcement Committee discussions that C-46 licenses are not
intended to encompass installation of energy storage systems even when they are combined with solar
PV systems.! In addition, many building officials do not allow C-46 contractors to install energy storage
systems on the grounds that these are separate systems that pose unique fire and life safety risks.

! See minutes of CSLB Licensing and Enforcement Committee Meeting, Solar Industry Update, October 28, 2016.

1
Over 75 Years of Service to the Electrical Industry
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California energy policy has recently shifted focus to seek a dramatic increase of energy storage capacity
in California, both at the utility scale and on the customer-side of the meter, As a result, the conflicting
interpretations over C-46 jurisdiction require immediate resolution by the CSLB. We are requesting that
the CSLB make a formal factual and policy determination clarifying whether energy storage systems shall
be treated as separate systems that C-46 contractors may connect to solar PV systems, but may not
install.

Argument:

For the reasons set forth below, we urge the CSLB to find that that C-46 contractors many not install
energy storage systems even when paired with a solar PV system.

= Energy storage systems and solar PV systems are separate, unique systems that can work
together, but have independent utility and different functions.

» Energy storage systems have their own separate installation and safety standards and code
requirements that must be followed,?

» Energy storage systems pose significant risks and hazards to installers, occupants, utility workers
and emergency personnel.® A system that is improperly installed could cause serious public
safety hazards, including explosion, electrocution, arc flashes, arc blasts, fires caused by shorting
or a thermal runaway of a battery storage system.”

* Requiring appropriately trained and licensed contractors for electrical energy storage
installation is necessary to ensure that these systems are installed properly and safely.® Only
contractors that are qualified to install these as stand-alone systems should be allowed to install
them.

» Energy storage systems are not one size fits all systems. There are numerous types of energy
storage systems and technologies. Energy storage systems also vary widely in size, with some
customer-side systems exceeding several megawatts.

¢ Asolar PV energy system is an energy production source that can produce energy for use by a
connected energy storage system, but it is not, itself, an energy storage system.

® An energy storage system is an independent source of stored energy that can be used in parallel
with a primary source of energy. Energy storage systems predate solar systems and can be
paired with any energy source = not just solar.

% See NEIS, American National Standard, NECA 416-2016, Recommended Practice for Installing Energy Storage
Bystems (ESS). See also ESAMTAC, Energy Storage and Microgrid Training and Certification (August 2016),

3 Declaration of Dan Henrich,

4 Declaration of Dan Henrich; ESAMTAC, Energy Storage and Microgrid Training and Certification (August 2016)
at pp. 2-3.

* NEIS, American National Standard, NECA 416-2016, Recommended Practice for Installing Energy Storage
Systems (ESS) at p. 23. See also ESAMTAC, Energy Storage and Microgrid Training and Certification (August
2016).
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« When paired together, a Solar PV system and an energy storage system may be connected in a
wide variety of configurations, They can be connected to the same inverter or separate
inverters. They can be grid connected and can be designed to disconnect from the grid during
power outages and then automatically reconnect to the grid once power from the grid is
restored. They can also be configured as microgrid systems that operate independently of the
grid.

» California Public Utility Commission and California Energy Commission proceedings describe

energy storage systems as separate devices that may be “paired” with other power sources,
including solar PV systems.®

e Installation guides and the California Electrical Code refer to the “point of connection” between
an energy storage system and an electric power production source, (See, e.g., NEIS, American
National Standard, NECA 416-2016, Recommended Practice for Installing Energy Storage
Systems.)

Kindest regards,

James M. Willson, Executive Director
Los Angeles County Chapter NECA

i David R. Fogt, Registrar of Contractors

¢ The Second Amended Ruling and Scoping Memo states that storage devices are an “addition or enhancement” to a
NEM-eligible generation facility. (R.12-11-003, Second Amended Ruling and Scoping Memo (June 29, 2017) at p.
3.) In its “Decision Adopting Net Energy Metering Bill Credit Estimation Methodology for Generating Facilities
Paired with Small Storage Devices,” the Commission describes energy storage devices as “paired” with solar PV
devices or other non-solar energy producing systems. (R,12-11-005, Decision Adopting Net Energy Metering Bill
Credit Estimation Methodology for Generaling Facilities Paired with Small Storage Devices (March 4, 2016) at p.
2)
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ESFi

Electrical Safety Foundation International
1300 N. 17™ st. Suite 900
Arlington, VA 22209

David R. Fogt, Registrar

and the Licensing Committee

California Contractors State License Board (CSLB)
Sacramento, CA 95826

Via Email To: david.fogt@cs|b.ca.gov

In Reference To: February 23rd, 2018 Licensing Committee Meeting, Agenda Item H

The Electrical Safety Foundation International (ESFI) would like to provide public comment on Agenda ltem H,
“Review, Discussion, and Possible Action on License Classifications Authorized to Install Energy Storage Systems,”
for the February 23, 2018 Contractors State License Board Licensing Committee meeting.

For 24 years, ESFI has been the sole non-profit dedicated exclusively to promoting electrical safety and preventing
electrically related deaths and injuries. As a trusted and valued source for all aspects of electrical safety, we say
that it would be a mistake for the Contractors State License Board to allow specialty solar contractors that are not
authorized to install stand-alone energy storage systems to install these systems as an incidental component to the
installation of a solar PV system.

Energy storage systems are fundamentally different systems from solar PV systems and are subject to distinct code
and safety requirements. Battery systems capture and store energy, but this stored energy inherently wants to
escape. As a result, energy storage systems pose significant electrocution, fire, explosion and thermal runaway
concerns.

This is not just a customer safety issue, but also a worker safety issue. Electrically related deaths are one of the
leading causes of workplace related fatalities. Treating energy storage systems as a mere incidental addition to
solar PV systems project will put workers at risk. Only contractors who have been trained in electrical risk
assessment and electrical theory should work on these potentially dangerous systems. Appropriate contractor
licensing requirements for energy storage systems ensures that the citizens and workers of California are properly
protected from the risk of unsafe electrical work.

The Contractors State License Board Licensing Committee has an opportunity to stand-up for the safety of all
workers in California by recognizing that battery energy storage systems are distinct systems that require
specialized skill and knowledge to install. While battery energy storage systems require connection to a source of
energy, it does not matter if this energy comes from the grid, a windmill or a solar PV array, If a contractor is not
qualified to install a battery energy system that is connected to the grid, then he or she should not be allowed to
install a battery energy system simply because it is powered by a different energy source. We urge you not to be
expand the scope of specialty contractor licenses beyond their intended reach — particularly where electrical safety
is at issue. Keep electrical safety a priority in California!

Thank you,

Brett Brenner
President
Electrical Safety Foundation International
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February 22, 2018

Licensing Committee
Contractors State License Board
c/o David R. Fogt, Registrar
P.O. Box 26000

Sacramento, CA 95826

Email; david.fogt@cslb.ca.gov

Agenda Item H - February 23, 2018 CSLB Licensing Committee Meeting

Dear Committee Members:

| am writing on behalf of the Coalition of California Utility Employees (“CCUE”) to support action by the
Contractors State License Board (“CSLB”) to clarify that C-46 contractors are not authorized to install energy
storage systems. The member unions of CCUE represent employees of most the electric utilities in California,
both public and private. In order to reduce greenhouse gas emissions and meet statutory and regulatory
mandates, the amount of solar PV systems and energy storage systems connected to utility distribution
systems is increasing at a dizzying pace. The race to install these systems, however, should not be at the
expense of safety,

CCUE is concerned that CSLB staff has been broadly interpreting the C-46 contractor license to allow C-46
contractors to expand the jurisdiction of their work to encompass electrical energy storage systems. This
broad interpretation of C-46 jurisdiction appears rooted in a fundamental misunderstanding of the differences
and independent functions of these systems.

The C-46 license expressly restricts the scope of work to work that is “required to install a thermal or
photovoltaic solar energy system.” While energy storage systems may be paired with PV systems, they are
different beasts. They perform different functions and are subject to different installation, permitting and
code standards. These systems also present different fire and life safety risks and are generally located on
entirely different areas of a building or property. The claim that an energy storage system is required to install
a photovoltaic solar energy system improperly conflates two separate systems just because they may be
connected to work in conjunction with each other.

CUE is also concerned that CSLB staff are not fully cognizant that energy storage systems vary widely in size
type and configuration. Commercial systems, in particular, are rapidly increasing in size, with some behind-
the-meter commercial systems exceeding 10 megawatts. These are essentially utility-scale systems. Under
CSLB'’s staff interpretation, even these systems could be installed by C-46 contractors as long as there is also a
solar PV component.
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Economic Impact Analysis of the CSLB’s
Proposed Battery Energy Storage System Rule

July 31, 2023

Prepared by:

7

BEACON
ECONOMICS
110 South Fairfax Avenue | Suite 380
Los Angeles, CA 90036
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CSLB Proposed C-46 Rule

-
= BEACON Economic and Fiscal Impact Analysis

ECONOMICS

Economic Impact Analysis of the CSLB’s Proposed
Battery Energy Storage System Rule

Executive Summary:

Last month was the hottest June ever recorded, and July is on track to break heat records as
well.! As California pursues its crucial clean energy goals, with the hopes of limiting climate
change damage, state and local policy makers are implementing new laws to encourage the
adoption of solar energy and increasingly Battery Energy Storage Systems (BESS).

The CSLB recently released a proposed rule concerning solar contractor licenses, essentially
limiting who is allowed to install certain types of BESS. This report calculates the economic
impact of this proposed rule, analyzing its effects on jobs, the economy, small businesses, the
industry, CO? emissions, and its fiscal impact to tax revenue. While contractors who hold
multiple licenses will also be affected by this rule change, this study focuses primarily on “pure C-
46" solar contractors as they are the group most affected by the rule. “Pure C-46” solar
contractors are license holders who have a C-46, and do not have a C-10, A, or B license. There
are currently 472 pure C-46 contractors. Some key findings from this report include:

1) The total business impact to pure C-46 contractors from the CSLB’s rule in 2024 will be
approximately $119.9M. This represents the value of prohibited projects that these 472
contactors would have otherwise installed in 2024 alone.

2) The Total Economic Impact to the statewide economy from the CSLB’s rule will be
roughly $86.9M in the year 2024 alone in the state of California.

* The direct loss in economic activity will be an estimated $53.1M.

* The total economic loss due to indirect economic effects, which are the
secondary or ripple effects that occur when direct economic gains or losses
trigger changes in other industries or sectors through interdependencies and
supply chain linkages, will be $18.4M.

* The induced economic effects will be $15.4M. These are economic impacts
caused by changes in consumer spending due to direct and indirect effects.

Lhttps://www.npr.org/2023/07/13/1187530636/last-month-was-the-hottest-june-ever-recorded-on-
earth#:~:text=June%202023%20was%20the%20hottest%200n%20record%20since%201850%20June,exacerbates%
20human%2Dcaused%20climate%20change.
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3) The fiscal impact from the CSLB rule, in 2024 will be $13M
e The state of California will lose S4.9M.

4) 165 jobs will not be supported in 2024, that would have otherwise. This represents total
jobs lost in the in economy and does not include job shifts where solar workers would
lose their current jobs and eventually be reemployed elsewhere.

5) While demand for certified electricians is expected to grow 7% a year until 2030, the
number of certified electricians has decreased by roughly 6% over the last two years.

6) If pure C-46 contractors are eventually able to hire certified electricians, who have
significantly higher labor wages, they will have to raise their prices 4.1%, resulting in a
drop in demand of 7.4%.

7) 10.1M Ibs of CO?will be emitted in 2024, that would otherwise have not been.

8) In regard to economic benefits, Beacon was not able to find any instances where a C-46
contractor incorrectly installed a BESS, leading to a fire and/or economic loss. Thus,
Beacon was not able to find any economic damage that the CSLB’s rule would prevent.

These findings indicate several assertions made in the CSLB rule proposal are inaccurate, such as
no effect on small businesses, no business impacts, and no fiscal impacts. This report finds clear
and direct impacts to each of these sectors.
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Introduction

The following report evaluates the economic impact of the Contractors State License Board’s
(CSLB) proposed rulemaking concerning Battery Energy Storage Systems (BESS), posted for public
comment on June 16, The proposed rule would:
1) Prohibit C-46 Solar Contractors from installing any BESS that exceeds 80kWh
2) Prohibit C-46 Solar Contractors from installing a BESS on any photovoltaic (PV) system,
unless the contractor is installing the BESS and PV system at the same time
3) Prohibit C-46 Solar Contractors from maintaining, repairing or modifying any BESS
including those that they install.

A C-46 Solar Contractor license allows contractors to install, modify, maintain, and repair thermal
and PV energy systems.? There are a number of requirements to obtain a C-46 license, such as
four years of experience performing or supervising solar work in the last ten years, and passing
the Solar (C-46) Contract License Exam.

In terms of the State’s policy objectives, regulators are encouraging the adoption of BESS across
the state, and have built in financial incentives for them in the newest Net Energy Metering
policy.® BESS play a vital role in California's electrical grid by enabling the storage of surplus
energy generated by solar power installations. They help address the intermittent nature of solar
energy by storing excess power during the day and releasing it during times of high demand. This
integration of BESS with solar power fosters grid stability, reduces dependence on fossil fuels,
and supports California's transition towards a sustainable energy future.

CSLB’s rule does not encourage BESS, but rather restricts their construction. Beacon Economics
analyzed the impacts of CSLB'’s ruling using standard econometric policy evaluation techniques.
The economic impacts will affect four segments of the market, in four different ways. It will
effect “pure C-46” contractors more than any other license holder. “Pure C-46” contractors are
license holders that do not have a C-10, A, or B license.

1) Because pure C-46 contractors will no longer be able to install BESS systems over 80
kWh, those installations will more likely be performed by C-10 contractors using more
expensive certified electrician labor

2) Because C-46 contractors will only be able to install BESS at the same time as PV systemes,
they will not be able to perform retrofits (adding storage to a previously installed PV
system). If those contractors obtain C-10 licenses, they will not be able to use their
existing workforce and will be required to use more expensive certified electrician labor.

3) Because pure C-46 contractors will not be able to perform repairs or maintenance on
BESS systems — something required for customers to be eligible for a SGIP rebate and to

2 Source: CSLB, https://www.cslb.ca.gov/about_us/library/licensing_classifications/C-46_-_Solar.aspx
3 https://docs.cpuc.ca.gov/PublishedDocs/Published/G000/M500/K043/500043682.PDF
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be connected to the grid, C-46 contractors will not be able to perform the vast majority
of solar plus storage installations regardless of system size. Thus, all of those solar and
storage systems will instead more likely be installed by C-10 contractors moving forward,
again, using more expensive certified electrician labor

4) Dual license holders (contractors who have a C-46 and C-10, and do not have an A or B)
will need to employ certified electricians on their BESS and solar-plus-storage
installations for work outside of the C-46 license.

For each of these economic effects, Beacon will provide the direct, indirect, induced and fiscal
impact calculations. We first explain our base assumptions about labor and customer dynamics
in the industry, to anticipate how they will react to the changes listed above. Next we divide the
economic impact into the ways it will effect each market segment for pure C-46 contractors:

- Impacts to the 80kWh+ market
- Impacts to the Retrofit market
- Impacts to the PV plus BESS market

We then consider how the changes will affect the retrofit and 80 kWh+ market segments for
dual license holders, contractors with a C-46 and C-10 license. Last, the report considers the
impact on small businesses, employees, and the potential benefits of the CSLB rule.

Data Sources

The following analysis relies on data from the American Community Survey, the Bureau of Labor
Statistics, O*Net, Job-listing websites, SGIP, Solar Jobs Census, and other sources. However, the
primary data comes from the CSLB’s Master List of California Licensed Contractors, and the
California Interconnected Projects Sites dataset, or referred to hereafter as the Interconnections
dataset. Beacon merged all years of recorded data for the Interconnections data, ranging from
January 1982 to May 2023. For each solar interconnection project, this dataset provides the
kWh, cost, contractor and many other useful variables.

The Interconnections dataset is an undercount, and therefore provides underestimates on
economic impact. The Interconnections data does not cover all solar and storage installations
occurring in California. In particular, it excludes interconnections with municipal and other public
utilities that are not regulated by the California Public Utilities Commission. It also does not
include solar and storage installations that are not connected to the grid, for instance off-grid
residential systems. As a result, the impacts discussed here are below the actual impacts to the
industry.
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The Economic Impact of Using Certified Electricians, instead of Solar
Workers

The CSLB recognizes that C-46 contractors may decide to obtain a C-10 license as a result of this
ruling. It writes, “Any C-46 Solar Contractor without another license classification seeking to
install BESS above 80 kWh may opt to apply for a C-10 Electrical Contractor license for $230.”4 If
C-46 contractors hold a C-10 license, they will need to use certified electricians for installing their
C-10 systems. Given constraints on the C-10 license and required workforce, discussed below,
we do not expect that C-46 contractors will be able to obtain a C-10 license and hire a sufficient
number of certified electricians to take on otherwise prohibited work in at least the first year
after the rule goes into effect (it is likely that this shift to the C-10 license and its workforce
requirements would take at least 3-4 years to adjust to). In that case, the projects that they are
no longer qualified to do under the rule will still more likely be carried out by C-10 contractors
and their certified electricians. We analyzed this switch to understand how it would impact
contractors, consumers, and the industry. We find that C-10 contractors taking over the market
segments impacted by this rule, results in a chain of adverse impacts, leading to less solar
installations and a smaller solar market. This causal chain of events is noted below and calculated
in the respective order:
- First, there is a lack of supply of certified electricians, constraining the mandated labor
force.
- Second, this (along with other factors) leads to CE wages being considerable higher than
solar installer wages, anywhere from 46% to over 200% higher.
- Third, these higher labor costs will increase the cost of installation by about 4%, which
would be passed along to consumers.
- Next, the higher installation cost would lower demand for solar installations and reduce
the number of PV systems and BESS that are installed in California, by roughly 7.3%
- The reduced growth in PV and BESS emissions means there would be less renewable
energy installations in California, and lower the growth in carbon emissions reductions.

Each of these steps will be broken down further in the subsequent subsections and quantified in
detail.

Lack of Certified Electricians

To start, several data points indicate a highly constrained certified electrician labor market, that
is only expected to get worse. While the demand for electricians is growing due to the increasing
electrification of the economy, the rate of electricians retiring is roughly the same as the rate of
new electricians becoming certified.”

4 https://www.cslb.ca.gov/Resources/LawsAndRegulations/2023/CSLB_- BESS - Notice_-__ OAL.pdf
> https://www.onetonline.org/link/summary/49-2095.00, https://www.bls.gov/ooh/construction-and-
extraction/electricians.htm#tab-6
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Baby boomers are retiring in large numbers across the United States leading to a labor supply
shortage throughout the economy, and a record low unemployment of 3.5%. California leads the
nation as the state with the most job openings of any state, with roughly one million.® From
February 2020, just before the pandemic, to the end of 2022, the state’s labor force contracted
by 282,000 workers, or roughly 1.4%. This contraction was worse in some labor markets than
others. If we divide the economy into 11 sectors, we find that construction added the least
amount of new workers of any sector, except mining.”

Within construction, we find that the supply of electricians especially low. US Bureau of Labor

statistics data, shown in the in the graph below, shows the number of electricians in California is
the same as it was four years ago, despite the increase in demand.

Electrician Workforce in CA (certified and uncertified)
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Source: U.S. Bureau of Labor Statistics

Another source of data on electrician employment specifically focuses on certified electricians in
California®. The most recent update (06/13/2023) reported that there are currently 34,239
certified electricians. Older datasets are unavailable, so it is difficult to measure the growth of
employment using this data. However, to put things into perspective we can look at a report
published by the Labor Center in 2021°. This report asserts that “As of March 24, 2021, there
were 36,550 certified electricians in California...” (Pg. 9). Using this as a reference we see that
the number of certified electricians has decreased by about 6% from March 2021 to June 2023.

6 https://news.bloomberglaw.com/daily-labor-report/california-leads-way-as-worker-shortage-deepens-across-us-
states

7 https://business.ucr.edu/news/2022/12/16/worker-shortage-constraining-growth

8 https://data.ca.gov/dataset/dir-electrician-certification-unit-ecu/resource/291bacb8-2fdb-4d9c-a330-
113781ce2f59?inner span=True, accessed 20 June 2023

9 https://laborcenter.berkeley.edu/wp-content/uploads/2021/07/BESS-report-final.pdf

287


https://laborcenter.berkeley.edu/wp-content/uploads/2021/07/BESS-report-final.pdf
https://data.ca.gov/dataset/dir-electrician-certification-unit-ecu/resource/291bacb8-2fdb-4d9c-a330
https://business.ucr.edu/news/2022/12/16/worker-shortage-constraining-growth
https://news.bloomberglaw.com/daily-labor-report/california-leads-way-as-worker-shortage-deepens-across-us

CSLB Proposed C-46 Rule

~ BEACON i i i
pEACON cs | Economic and Fiscal Impact Analysis

At the same time, while the supply has shrunk, the demand for electricians has been growing,
and is expected to grow at 7% over the coming decade, two percentage points higher than the
5% that the average occupation is expected to grow.*°

Unfortunately, California is not starting out from a strong position. It has faced a certified
electrician shortage for many years. Location Quotients, or LQs, are used to compare local
employment in an occupation or industry to the national average. An LQ greater than one means
that local employment of a particular occupation is greater than the national average for that
occupation, and a LQ less than one means it is less than average. California’s LQ for electricians is
.89.1 This means that despite California being more electrified than other states, and despite is
high tech digital industries, it has less electricians than the average US state. To make matters
worse for the solar industry, the LQ is lower in counties in sunny Southern California than in
Northern California. For example, in Los Angeles the LQ is .73.

In California, it takes 4 years, or 8,000 hours of experience, to become a general certified
electrician. This may partially explain why the rate of new certified electricians is so sluggish in
California. Over the last 10 years, the rate of new electricians has not increased, as the blue line
illustrates in the graph below. It hovered around 10% in the pre-pandemic years, and was about
10% last year as well. By contract the rate of solar installers in California has been rising quickly
to meet demand. The red line in the graph below shows that the number of solar PV installers,
employed by C-46 contractors, is increasing quickly. The number of solar installers grew at a
staggering 52% rate last year.

Employment Growth Rate by Occupation in CA
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Source: U.S. Bureau of Labor Statistics

10 https://www.bls.gov/ooh/construction-and-extraction/electricians.htm#tab-6
I https://www.bls.gov/oes/current/oes472111.htm#st
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While the number of electricians has mostly stayed the same in California over the last couple
years, the number of solar installers doubled between 2020 and 2022. This follows the high
growth rate of solar installations in the industry, which likewise doubled from 136k projects in
2020 to 248k projects in 2022. Demand for solar installers is extraordinarily high, and expected
to grow at more than 11% a year.?

The Growing Solar PV Worforce in CA
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Source: U.S. Bureau of Labor Statistics

Solar installers are thus better positioned to provide the labor necessary to continue the fast
growth rate of solar installations and to help decarbonize California’s electrical grid, rather than
supply-constrained certified electricians. As consumers learned first-hand in 2022, supply
constraints lead to higher prices. Just as pandemic induced supply constraints contributed to
inflationary price pressure on goods, labor supply constraints of CEs will lead to inflationary price
pressure in the solar industry. The logical next question, is how much will these higher labor
costs increase prices, and how much will that decrease demand and dampen solar’s growth
across the state.

Higher CE labor costs will lead to higher Installation Costs

Labor is a key input in solar installation projects. Thus it is easy to understand that increasing the
cost of labor, will increase the cost of solar installations. Certified electricians have much higher
wages than solar installers, and these increased labor costs get passed along to consumers in the
form of higher PV installation prices.

The following section quantifies this price increase. To being, we first look at research conducted
by previous studies. A study conducted by Peter Philips, a labor economist at the University of
Utah, based on NREL cost models and submitted to the CSLB found that the CSLB’s proposed

12 https://www.onetonline.org/link/summary/47-2231.007?redir=47-4099.01
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rule would increase costs 3%.%3 The Labor Center study, also submitted to the CSLB, made very
conservative assumptions and still found that the price would increase 1% to 2.1%.'* Thus, the
CSLB’s statement regarding cost in the proposed ruling seems to be miscommunicated, “The
Board is not aware of any cost impacts that a representative private person or business would
necessarily incur in reasonable compliance with the proposed action.”

The Labor Center analysis relies on averages from the SGIP data to compare prices based on
license type. However, these average prices include the equipment cost, which are the majority
of the costs. Therefore they fail to isolate labor costs, and the resulting differences. Beacon
approached this issue by calculating regressions from the full raw interconnections data, which is
the most accurate approach possible.

First, we calculated the cost increase looking at the wage difference. Sources vary on the exact
wage difference, but they all agree solar installers are paid much less than certified electricians.
The Bureau of Labor Statistics reports that electricians (not certified electricians) are paid
$37.57/hr, 46% more than solar installers who are paid $25.81 an hour.*®

Average Hourly Wage in CA
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Source: U.S. Bureau of Labor Statistics
There is less available data on the sub-category ‘certified electricians’, but their wages are

substantially higher than average electricians. Prevailing wages for CEs in the industry range from
S77/hr to $145/hr.

13 https://cslb.ca.gov/Resources/BoardPackets/BESS_report.pdf
14 https://cslb.ca.gov/Resources/BoardPackets/BESS_report.pdf
5 https://www.bls.gov/oes/current/oes_ca.htm
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To be highly conservative, let us assume that CEs are paid only 46% more than solar installers. If
contractors need to switch to a C-10 and start using CEs, as compared to using solar installers
under the C-46 license, how much will this increases the price of solar and BESS installation?

Labor costs make up roughly 10% of the cost on a PV or BESS installation.'® The solar market is
highly competitive, so we can assume just about all of the increase in wage cost is passed on to
consumers.!’ This means the average cost of the installation will increase by roughly 4.1%. This is
slightly higher, but close to the cost increase estimations provided by Peter Phillips and the Labor
Center. Please note, this cost increase calculation does not take into account the fact that the CE
labor supply is constrained, and that additional time and resources that will likely be necessary to
find and hire CEs. Further, it does not take into account that this additional demand for CEs will
increase labor constraints further, and therefore increase the wage discrepancy between CEs
and solar installers further. Thus, this 4.1% increase due to labor wages is likely an underestimate
as more pure C-46 get a C-10 license.

Nonetheless, a 4.1% increase in costs is substantial. To verify this number, Beacon looked to the
actual data, collected in the interconnects dataset. Beacon compared the average costs of pure
C-46 contractors to pure C-10 (contractors with no C-46, A, and B license), across retrofits and
solar-plus-storage projects, from 2018 to 2022. We controlled for the installation size or
equipment model, since that represents a large share of the costs.

In the retrofit market, 75 inverter sizes have been installed, but the vast majority, 86%, are either
10kw, 7.65kw, or 5 kw. In all three cases, pure C-46 have a lower cost. For 10kw, they are 3.8%
less, for 7.65kw they are 6.1% less, and for 5kw they are 2.6% less. On average, these projects
were 4.2% lower, which is close to the expected difference.

Likewise, Beacon controlled for the model of the invertor. Comparing pure C-46 and pure C-10,
across the same models, we select models where both types of license-holders have installed at
least 10 projects. We find that pure C-46 projects 4.3% less expensive than pure C-10.

For Solar-plus-storage projects, Beacon compared the type license holder types based on the
system size. We filtered for similar system sizes here each license holder had at least 10 projects.
Here we find that pure C-46 license are 11% less expensive than pure C-10.

Thus the data supports the hypothesis that pure C-46 contractor projects will be less expensive,
because they use less expensive labor. Further the magnitude of the difference is roughly what
would be expected from the difference in labor costs between solar installers and certified
electricians, relative the overall cost structure of the project.

16 https://cslb.ca.gov/Resources/BoardPackets/BESS_report.pdf
7 https://www.aeaweb.org/articles?id=10.1257/app.20170611
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Increased Costs will lead to Lower Demand and Fewer Solar Installations

Beacon’s analysis confirms that the proposed rule will increase costs, and finds a steeper price
crease than previous studies estimated. The next question is how will these higher costs impact
demand. To answer this question, we need to discern the price elasticity of demand coefficients
for the industry. The price elasticity coefficient quantifies how much a change in price will
change demand. If an industry’s demand is inelastic, it will have a coefficient less than one. This
means that if the price increases by 1%, the quantity demanded, or purchased, will decrease by
less than one percent. However, if an industry’s demand is elastic, a 1% increase in price will lead
to a greater than 1% decrease in demand.

There have been several academic studies on the elasticity of the solar industry. They show that
the solar industry’s demand is highly elastic, meaning, a 1% change in the price of PV or BESS
systems leads to a much greater than 1% change in demand. Long run elasticity estimates in
these studies range from 1.5%, 1.76'°, to 1.9%9, to 3.8, to greater than 4%, Of these research
studies, Burr (2016) is most applicable because it is based on microdata for California for solar
systems, thus we use this estimated price elasticity of 1.8. This means that for each percent the
price of solar increases in California, the demand decreases by 1.8%. It makes sense that solar
installations are price sensitive, considering the fact there are many other cost-effective
alternatives for consumers to obtain electricity. The financing and long term pay-off schedule of
solar systems is a primary discussion for all potential solar consumers. If prices rise the expected
4.1%, a 1.8 price elasticity means that demand will drop by 7.4%. This 7.4% represents the drop
in demand that is expected when a CE performs solar installations as opposed to a solar installer,
employed by a C-46 contractor.

The CSLB relies on the Labor Center’s report to determine there will be no cost increase.
However, the Labor Center’s economic impact section does not rely on standard economic
methods. For example, they do not reference price elasticity of demand in their analysis, or any
related economic literature. Instead, their support comes from a magazine article with marketing
managers, and a NREL sentence that says end users decisions, “may not always be driven by
economics.”

18 Gerarden, Todd. Demanding Innovation: The Impact of Consumer Subsidies on Solar Panel Production Costs.
Harvard Environmental Economics Program. 2018

19 Gillingham, K. and T. G. Tsvetanov. (2016). Hurdles and steps: Estimating

demand for solar photovoltaics.

20 Arino, Y., T. Kiso, and H. S. Chan (2016). The impact of electricity prices

on the installation of residential solar photovoltaic panels: The case of

japan.

2L Burr, C. (2016). Subsidies, Tariffs and Investments in the Solar Power Market.
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Economic Impacts by Market Segment

There are four specific market segments that will be impacted by this ruling, depending on the
type of project and the license of the contractor. These are:

Pure C-46 contractors who install BESS systems over 80 kWh

Pure C-46 contractors who install retrofitted BESS

Pure C-46 contractors who install solar plus storage systems

Dual License holders (contractors who have a C-46 and C-10, and do not an A or B) who
install retrofits, and BESS systems over 80 kWh

The explanation for each of these impacts is explained and estimated in order in the following
sections. Further, the direct economic impact to each market segment is reported, as well as the
indirect and induced economic impact to the broader economy. Economic ecosystems are highly
complex and interrelated, and a loss at one end of the supply chain can impact a producer at the
other end of the supply chain. To account for this, all Economic Impact studies include indirect
and induced economic impacts, as well as the direct economic impacts.

For clarity purposes, these three effects are defined as:

1)

Direct Effects represent the immediate changes in the economy resulting from the
primary activity or event under examination.

Indirect Effects capture the ripple effects on other sectors and industries that provide
goods and services to support the directly affected industries. For example, the
decreased demand for solar panels and battery systems will lead to lower demand for
raw materials, such as silicon, metals, and chemicals used in solar panel production, as
well as components and parts for battery manufacturing. This lowers economic activity in
industries involved in the extraction, processing, and manufacturing of these inputs.
Indirect impacts also include the transportation services, logistics, and other supporting
activities required to facilitate the supply chain of solar and battery technologies.

Induced Effects capture impacts in the solar electricity and battery storage industries that
arise from the spending and consumption patterns resulting from the direct and indirect
effects. As employees and business owners in the solar and battery sectors earn income,
they spend their wages on various goods and services, thus stimulating other sectors of
the economy. For example, solar and battery industry workers may spend their earnings
on housing, transportation, food, entertainment, and other consumer goods, which
benefit sectors such as construction, retail, hospitality, and more.

Beacon tried to compare its direct, indirect and induced economic impacts to the Labor Center’s
report, however the Labor Center has not analyzed or reported the traditional metrics of an
economic impact report — direct, indirect, and induced effects.
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Economic Impact 1: Prohibiting C-46 contractors from 80kWh+ BESS

The CSLB rule will prohibit pure C-46 contractors from installing BESS that exceed 80-kWh. This
means that C-10 contractors will likely install them instead, and they will need to use the more
expensive CE labor. As described above, this will decrease demand for 80-kWh by roughly 7.4%.

Therefore, to calculate the economic impact for the calendar year 2024, we summed the total
market value of all BESS projects that exceeded 80-kWh for pure C-46 contractors in 2022, which
was $8.5M. The solar market is growing exponentially, so we need to take this into account for
any future projection of economic value. The 80-kWh+ market has grown an average of 60%
over the last five years (a high of 62% and a low of 59%). Therefore, if we apply this growth rate
to 2022’s market total, we expect the 2024 market to be worth $S22M. In other words, we expect
C-46 contractors to perform $22M worth of 80-kWh+ projects in 2024. However, with the
CSLB’s rule, they will not be able to perform these installations, and instead a C-10 contractor
likely will. As noted C-10 contractors will need to use more expensive labor, charge a higher
price, and therefore decrease demand. Thus, instead of $22M in projects, consumers will
demand $20.4M, an economic loss of $1.6M.

This $1.6M represents the direct economic loss to the industry, and additional $564k is lost due
to indirect effects, and $472 is lost due to induced effects. In addition, we have broken down
each of these effects into their labor-related and non-labor related components. This allows us
to estimate the number of jobs that will, or will no longer, be supported as a result of the CSLB
ruling.

The table below reports the findings. In total, the CSLB ruling capping C-46 BESS installations at
80 kWh will have a negative economic impact of $2.7M in one year. This assumes that all
80+kWh BESS work that C-46 is no longer allowed to install, will be installed by C-10 contractors.
$730kof this loss results from a reduction in labor income. $1.6M is from a reduction to
California’s Gross Domestic Product (GDP), or in other words, total market value of final goods
and services that are lost.

Table 1: 2024 Economic Impact of Prohibiting C-46 from Installing 80+kWh BESS

Impact Jobs Supported | Labor Income | Value Added | Output

1- Direct -1.5 -$391,221 -$984,085  -$1,628,932

2 - Indirect -1.6 -$172,949 -$302,629 -$563,934

3 - Induced -2.2 -$166,323 -$293,839 -$471,857
-5.3 -$730,493 -$1,580,552 | -$2,664,722

This $2.76M loss results in 5.38 jobs no longer being supported. “Supported” jobs are those part-
time, full-time and temporary jobs that are generated or would continue to exist because of
some economic activity. In this case, it is a reduction in economic activity, which means 5.38 jobs
would no longer be supported because of the CSLB 80 kWh cap for those C-46 only firms alone.

13
294



~ CSLB Proposed C-46 Rule
= BracoN Economic and Fiscal Impact Analysis

ECONOMICS
Note that loss of supported jobs does not reflect labor “shifts,” where solar contractors will lose
their current jobs, but eventually be hired in other sectors of the economy.

The economic loss calculated above will translate to a loss in tax revenue to local, state and
federal governments. Beacon’s model incorporates taxes based on the appropriate level of
government, such as taxes on production and imports, corporate profits, personal income, and
social insurance tax. We report the fiscal impact for each of the economic losses outlined in this
report.

As the table below notes, the total loss of revenue to various levels of government is $505k. The
state of California would lose $189k, the federal government would lose $101M, and lower
administrative levels would lose the remaining $215k.

Table 2: 2024 Fiscal Impact of Prohibiting C-46 from Installing 80+kWh BESS

Impact Sub County Sub County Special County State Federal Total
General Districts
1 - Direct -$62,865 -$71,952 -$48,148 = -$146,951 -$33,202 = -$363,116
2 - Indirect -$5,753 -$6,607 -$4,422 -$21,804 -$34,079 -$72,666
3 - Induced -$5,293 -$6,080 -$4,069 -$20,593 -$33,264 -$69,301
-$73,912 -$84,639 -$56,639 | -$189,348 | -$100,545 | -S505,083

Economic Impact 2: Prohibiting the Retroactive Installation of BESS Systems

Next, this rule will prohibit C-46 Contractors from installing BESS when they are not also
installing PV systems, which means they will not be allowed to retroactively install BESS on
previously installed PV systems. These retroactively installed systems are called “retrofits”. This
has serious economic consequences because only 6.5% of PV systems are currently installed with
storage, meaning 94.5% do not have storage and could have a BESS installed at a later time. The
potential retrofit market is vast, and growing rapidly. This was recently accelerated further by
the fact that BESS are highly encouraged in the new NEM 3.0 policy framework. California policy
makers recognize the importance of BESS to the grid and now offer incentives to include BESS in
current PV systems.??

Based on interconnection data, the retrofit market for pure C-46 contractors was $12.5M in
2022, and growing quickly. Pure C-46 contractors installed 322 retrofits last year. Thisis a 153%
increase from the 210 retrofits they installed in 2021. Pure C-46 contractors installed 11% of all
retrofits in California in 2022.

It should be noted that the interconnections dataset has a high number of missing values for the
total cost, or price, of each retrofit. Beacon used a simple OLS model to impute missing project

22 https://docs.cpuc.ca.gov/PublishedDocs/Published/G000/M500/K043/500043682.PDF
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values based on the correlation between the size of the battery and the project value, for the
projects that did report this. This model had an R? of .89, meaning it explained 89% of the
variation, and thus imputes the missing values with a high level of precision.

Assuming the CSLB’s rule would prohibit C-46 contractors from installing retrofits in 2024, we
need to estimate the value of the C-46 retrofit market for that year. The average growth rate for
retrofits over the last five years is 68% (a high of 76% and a low of 59%). When we apply this
68%, we find that the pure C-46 retrofit market will be worth roughly $35.3M in 2024.

This $35.3M is likely a complete economic loss because these systems cannot have another
contractor with a C-10 install a retrofit as the standard warranties would be voided if any other
installer than the original PV installer were to install a BESS. Therefore, in 2024 roughly $35.3M
worth of retrofits will not occur because of this ruling, that would have otherwise.

Table 3: Economic Impact of Prohibiting C-46 Retrofits

Impact Jobs Supported | Labor Income | Value Added Output

1- Direct -33 -$8,475,541 -$21,319,514 -$35,289,685

2 - Indirect -35 -$3,746,814 -$6,556,240 -$12,217,233

3 - Induced -49 -$3,603,280 -$6,365,818 -$10,222,445
-116 | -$15,825,635 -$34,241,571 -$57,729,363

The loss of the pure C-46 retrofit market will result in 116.4 jobs no longer being supported.

This large economic impact will consequently have a proportionally large fiscal impact. As noted
below, $8.5M in revenue will be lost to federal, state and local authorities because of this
portion of the CSLB rule.

Table 4: Fiscal Impacts of Prohibiting C-46 Retrofits — No pure C-46 obtain a C-10

Sub County | Sub County Federal
General Special
Districts
1 - Direct -$1,056,958 -$1,209,737  -$809,513  -$2,470,706 -$558,227 -$6,105,140
2 - Indirect -$96,732 -$111,088 -$74,349 -$366,599 -$572,975 -$1,221,742
3 - Induced -588,999 -$102,227 -568,420 -$346,241 -$559,281 -$1,165,168
-$1,242,689 -$1,423,051 = -$952,282  -$3,183,545 = -51,690,483 -$8,492,050

It is important to note there are large economic opportunity costs to this rule as well. Since
2017, pure C-46 contractors have installed over 66,000 PV systems that do not have a BESS. All
of these systems are candidates for a BESS installation. Given that the median BESS install
project costs $28,700 , this means there is roughly $1.9 Billion worth of retrofit projects that C-
46-only firms will never be able to install. Again, the standard warranty of PV systems is voided if
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a BESS is retrofitted by a different contractor than the one who originally installed the PV system.
This means that all of these PV systems will likely not be able to receive a retrofit because of the
CSLB’s proposed rule. Blocking this sizable number of installations from receiving retrofits is
inconsistent with the policy goals and energy needs of California.

Its important to note that the negative impact of this market segment would be reduced if pure
C-46 license holders obtained a C-10. In that case, they would be able to perform these retrofits.
They would need to install them using certified electricians labor, so they would have higher
costs, but they would still be able to capture some of this market.

Economic Impact 3: Prohibiting pure C-46 from BESS Maintenance

By stipulating that BESS shall not be the work of pure C-46 contractors, except when they are
installing them, this means pure C-46 cannot maintain, repair or service BESS. In order to be
plugged into the grid, and to receive a SGIP rebate, customers contracts must provide that the
contractor installing their BESS will service and maintain it as well. This means that C-46
contractors will be unable to install a system that has a BESS, regardless whether it is 80kWh+ or
not.

To calculate the economic impact of this factor of the CSLB rule, we can calculate the total size of
this market and then apply the price elasticity calculation, because while C-46 contractors could
not install these, the more expensive C-10 contractors could.

In 2022, the total market for solar and storage was $S37M for pure C-46 contractors. This market
segment is growing quickly, on average 31% over the last five years, meaning it is expected to be
worth roughly $63.8M by the end of 2024. Pure C-46 contractors will no longer be able to
service this market because of the CSLB rule, and thus C-10 contractors will do so with certified
electrician. Thus, we apply the price elasticity model and find that this will result in a demand
decrease equivalent to $4.7M. The table below shows that the total economic impact from this
loss in market demand is $7.7M.

Table 7: Economic Impact from Prohibiting Pure C-46 Solar with Storage Installation

Impact Jobs Supported Labor Income | Value Added | Output

1 - Direct -43  -$1,128,673 -$2,839,083 -$4,699,466
2 - Indirect -4.7 -$498,957 -$873,083 -$1,626,948
3 - Induced -6.5 -5479,843 -$847,725 -$1,361,305

-15.5  -$2,107,472 = -$4,559,891 -$7,687,719

15.5 jobs would not be supported because of this impact, that would be otherwise. The Fiscal
impact would be $1.5M across federal, state and local government authorities.

Table 8: Fiscal impacts from Prohibiting Pure C-46 Solar with Storage Installation
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Sub County Sub County Federal
General Special Districts
1 - Direct -$181,365 -$207,581 -$138,906  -$423,952 @ -$95,787 -$1,047,590
2 - Indirect -$16,598 -$19,062 -$12,758 -$62,905 @ -$98,318 -5209,641
3 - Induced -$15,272 -$17,541 -$11,740 -$59,412  -$95,968 -$199,933
-$213,235 -$244,184 -$163,404 = -$546,269 -$290,073 -$1,457,164

Economic Impact 4: Dual License Holders using CEs for Retrofits and 80+kWh BESS

A fourth market segment that will be adversely impacted by the CSLB rule is the retrofit and
80kWh+ solar and storage systems that are installed by dual license holders. Dual license
holders are contractors that have a C-46 and a C-10, but not an ‘A’ or ‘B’ license. These
contractors could use solar workers for these installations, but will need to use more expensive
certified electricians because of the CSLB rule removing this work from the C-46 solar
classification.

Like the rest of the industry, this market segment has been skyrocketing over the last few years.
In 2018, dual license holders did 236 projects that would be effected by the rule, worth $S6.5M.
In 2020, 813 projects were installed for $38.7M. Last year, in 2022, there were 1,917 projects in
this segment for a total of $67.5M. The market has been expanding at a 53% growth rate over
the last five years. Thus, the market that would be impacted by the rule for dual license holders
is estimated to be worth $153M per year, by the end of 2024.

If this market is forced to use certified electricians, instead of solar workers, costs will increase
and demand will decrease. The 2024 market would be closer to $146.2M, about $11.7M lower
than it would otherwise. The total economic impact of this economic loss is detailed in the table
below.

Table 9: Economic Impact to Dual License Holders

Impact Jobs Supported Labor Income | Value Added | Output

1 - Direct -11 -$2,792,641 -$7,024,653 -$11,627,742
2 - Indirect -12 -$1,234,553 -$2,160,242 | -$4,025,506
3 - Induced -16 -$1,187,259 -$2,097,499  -$3,368,235

-38 -$5,214,453 | -$11,282,395 -$19,021,483

The total economic loss from this drop in demand will be $19M. This will result in 38 jobs no
longer being supported.

The fiscal impact of this loss is noted in the table below. As shown, the total fiscal loss to
government authorities will be $3.6M.
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Table 10: Fiscal Impact from loss to Dual License Holders

Impact Sub County Sub County Special | County State Federal Total
General Districts
1 - Direct -$448,746 -$513,610 -$343,690 -$1,048,972 -$237,003  -$2,592,020
2 - Indirect -$41,069 -$47,164 -$31,566 -$155,645 | -$5243,264 -$518,707
3 - Induced -$37,786 -$43,402 -$29,049 -$147,001 -$237,450 -$494,688
-$527,600 -5604,176 -$404,304 = -$1,351,617 @ -$717,717 @ -$3,605,415

Total Economic Impact

To calculate the total economic impact from the CSLB rule we can aggregate the four economic
impacts detailed above. Part of the third market segment analyzed, solar and storage systems for
pure C46 contractors, also included BESS that are larger than 80 kWh, which was the first market
segment analyzed. These projects represented 1.8%, or $138k, of the solar plus storage market.
Thus, we back out this figure from the total as to not double count it.

The table below shows the aggregate economic impact of all four market segments impacted by
the CSLB rule. In the year 2024, the CSLB rule will have an estimated economic cost of $86.9M to

the greater economy. It will result in 165 fewer jobs being supported.

Table 11: Total Economic Impact from the CSLB Proposed Rule

Impact Jobs Supported | Labor Income | Value Added Output

1 - Direct -46 -$12,767,759  -$32,116,232  -$53,161,235
2 - Indirect -49 -$5,644,292 -$9,876,479 | -$18,404,336
3 - Induced -69 -$5,428,068 -$9,589,622  -$15,399,339
Total -165 -$23,840,119 | -$51,582,331  -$86,964,908

As noted, this includes a direct economic impact of $53.2M. This direct loss in economic activity
ripples through the economy impacting supply chains, the broader industry, and local markets.
For example, 5 jobs will no longer be supported in the restaurant industry because of this loss.
$18.4M will be lost due to indirect effects, and $S15.4M will be lost due to induced effects.

The aggregate fiscal impact of the CSLB rule will be that $13M less is collected in taxes in 2024 by
government authorities, than would have otherwise. Most of this loss, $4.9M, is to the California
State Government.
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Table 12: Fiscal Impact from the CSLB Proposed Rule

Impact Sub County | Sub County County State Federal Total
General Special Districts
1 - Direct -$1,620,939 -$1,855,240  -51,241,460  -$3,789,047 -5856,091 -$9,362,777
2 - Indirect -$148,347 -$170,364 -$114,021 -$562,212 -5878,708 -$1,873,651
3 - Induced -$136,489 -$156,774 -5104,928 -$530,992 -$857,708 -$1,786,889
-$1,905,774 -$2,182,376 = -51,460,410  -$4,882,251 -$2,592,507 -$13,023,317

Environmental Impact

In addition to the economy, labor markets and government budgets, this rule will have adverse
effects on the environment as well, because it will slow the growth of the charging capacity and
solar power generation capability of California’s grid. California’s charging capacity from battery
storage has increased from less than 500 MW at the beginning of 2020 to 5,600 MW today.?3
California Independent System Operators credit this rise in battery capacity for making
California’s grid more reliable this summer compared to last year, when it was threatened by
rolling brownouts.?*

The CSLB ruling would reduce the future battery capacity of California’s grid through the
reduction of retrofits, and solar generation through solar-plus-storage projects. Based just on the
solar-plus-storage project loss, California would generate 3,280 kWh less per day in 2024
because of the CSLB rule, than it would without the rule. It is difficult to calculate exactly how
much CO? this would have saved, because the specific emissions intensity can vary depending on
the energy mix and the time of year, as renewable energy sources are more prevalent during
certain periods. Still, as a rough order of magnitude, if we assume California releases roughly
0.503 Ibs of CO? per kWh, this means roughly 1.8M Ibs of CO? would be emitted in 2024 because
of the CSLB ruling, that would not otherwise.?

In terms of BESS capacity, the CSLB ruling would reduce the amount that would have been
constructed in 2024 by 16,600 kWh. This reduction comes from aggregating each of the
economic losses of each of the four market segments noted above. Just over half of the total
comes from the loss in the Retrofit market. Power consumption and California’s grid emissions
intensity vary overtime, but research shows that a typical 7.5 kW PV system reduces a household

23 https://www.gov.ca.gov/2023/07/12/icymi-california-grid-reaches-5600-mw-of-battery-storage-capacity-a-1020-
increase-since-2020/

24 https://www.latimes.com/california/story/2023-07-28/could-californias-power-grid-become-strained-this-
summer

% https://www.eia.gov/electricity/state/california/
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carbon emissions by 45%.%° If a storage system is installed, the household’s emissions are
reduced by 80%. Using this as a rough guide, we can estimate that the reduction in storage
capacity will lead to 8.3M Ibs of daily CO? emissions that otherwise would have been prevented.

Adding the loss in solar generation and the loss in storage, we find a total of 10.1M Ibs of CO? will
be emitted, that would not have if the CSLB rule had not been implemented in 2024.

Effect on Small Business and Workers

Curiously, the CSLB determined that there will not be an effect on small businesses, but then
writes it cannot determine the effect on small businesses in the next sentence:

“The Board has determined that the proposed requlations will not affect small businesses.
Although small businesses owned by licensees of the Board may be impacted, the Board does not
maintain data relating to the number or percentage of licensees who own a small business;
therefore, the number or percentage of small businesses that may be impacted cannot be
determined.”?”

Luckily, there are in fact ways to estimate the effect on small businesses. According to California
Government Code 11342.610, small businesses involved in special trade construction, are
defined as:

1) Independently owned and operated

2) Not dominant in its field of operation

3) Earn less than S5M per year

This rule will impact C-46 license holders, so we can begin by looking at the characteristics of
these contractors as it pertains to these three small business criteria.

First, with regards to the independently operated criteria, there are 1,288 contractors that have
a C-46 license.?8 In 2023, 964 of these contractors have additional licenses as well, while 472
contractors have a C-46 and no other licenses that would allow them to install BESS under the
proposed rule (i.e, a C-10, “B”, or “A” classification). Forty percent (40%) of these companies, or
129, are Sole Owners. This means 188 holders of only a C-46 license satisfy the first criteria of
the small business designation.

Second, we know that none of these 188 firms are dominant in their field. They each generated
less than 0.1% of the total revenue of the solar industry, or number of solar projects in California.

26 https://www.pv-magazine.com/2021/02/26/batteries-double-co2-savings-of-households-with-pv-systems/
27 Notice Of Proposed Rulemaking Concerning Battery Energy Storage Systems, Pg 9,
https://www.cslb.ca.gov/Resources/LawsAndRegulations/2023/CSLB_- BESS - Notice - OAL.pdf

28 Sources: CSLB, https://www.cslb.ca.gov/onlineservices/dataportal/ContractorList
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Third, we can estimate how much revenue these independently-owned businesses generate
based on totaling the cost of all their projects in the Interconnections dataset. This shows us that
82 of these companies earned less than S5M in solar installations in California. It is possible that
these companies generated revenue from other sources that was not captured in the
interconnection dataset. However, given the interconnection data encompasses almost then
entire share of solar installations, and the limited scope of the C-46 license, we do not expect
significant variations. Regardless, it seem safe to assume that over 80 small businesses will be
directly impacted by this regulation.

In the past five years, these 86 pure C-46 small businesses have installed 91 solar and storage
projects, projects that they will no longer be able to install due to the rule’s prohibition on
repairing or maintaining BESS. They have also installed 16 battery retrofit projects, which would
be prohibited under the new rule. The regulation will burden these small businesses as they
decide whether it is possible to obtain a new license and find a new labor force, or revert to
installation of solar only projects.

From 2018 to 2022, these companies installed over $6.6 M worth of solar-plus-storage and
retrofit projects. These are jobs that they will no longer be able take due to the rule’s prohibition
on retrofits and repairing or maintaining BESS. These companies also installed almost 4000 PV
systems that do not have a BESS, meaning that there is roughly $106.5M worth of retrofit
projects for existing customers that these small businesses will not be able to provide. The
regulation will burden these small businesses as they decide whether it is possible to obtain a
new license and find a new labor force, or revert to installation of solar only projects.

In general, C-46 contractors are smaller than their C-10 license holding counterparts. In
comparison, a C-10 license is for an Electrical Contractor, which allows them a broader array of
projects: “An electrical contractor places, installs, erects or connects any electrical wires,
fixtures, appliances, apparatus, raceways, conduits, solar photovoltaic cells or any part thereof,
which generate, transmit, transform or utilize electrical energy in any form or for any purpose.”??
C-10 contractors employ Certified Electricians on their projects, whereas C-46 employ primarily
solar installers.

The rule will not only adversely impact small businesses and other C-46 contractors, it will also
adversely impact their workers. California data from the American Community Survey shows that
the population of solar installers is made up of a greater percentage of minorities, younger, and
have received less formal education than Certified Electricians (CEs). The CSLB rule would take
work away from these solar installers and shift it to certified electricians. Seventy-six percent
(76%) of Solar Installers are non-white, compared to 62% of CEs. Eighty-two percent (82%) of
solar installers are under the age of 35, whereas only 44% CEs are. Solar installation offers young
workers a relatively high paying career for someone with only a high-school level education.
Providing these young people with more work opportunities would boost their economic

2 https://www.cslb.ca.gov/about_us/library/licensing_classifications/c-10_-_electrical.aspx
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mobility and offer them a pathway to greater financial stability. New restrictions limiting what
types of projects they are allowed to work on undermines this positive social outcome.

Significant economic literature demonstrates that enacting occupational licensure restrictions
lowers employment.2%3! For example, using differences between state licensing policy as natural
experiments, economists have identified a causal relationship between licensure restrictions and
slower employment growth in respective fields.3? Further, occupational licensing restrictions
have been proven to reduce income inequality as it restricts the entry of less well-off
populations, and benefits more advantaged incumbents.3 A 10% increase in federal regulation is
associated with approximately 0.5% increase in income inequality, as measured by the Gini
coefficient.3* The CSLB’s proposed rule is a good example of this causal mechanism. It would take

30 Plemmons, A. (2022) Occupational Licensing's Effects on Firm Location and Employment in the United

States. British Journal of Industrial Relations, 60, 735— 760. https://doi.org/10.1111/bjir.12661

31 Kleiner, Morris. Krueger, Alan. Analyzing the Extent and Influence of Occupational Licensing on the Labor Market.
Journal of Labor Economics. 2013 31:S1, S173-S202

32 Kleiner, Morris M. 2006. Licensing Occupations: Ensuring Quality or Restricting Competition? Kalamazoo, MI: W.E.
Upjohn Institute for Employment Research. https://doi.org/10.17848/9781429454865

33 Chambers, D., O'Reilly, C. The economic theory of regulation and inequality. Public Choice 193, 63—78 (2022).
https://doi.org/10.1007/s11127-021-00922-w

34 Chambers, O'Reilly. 2022. Regulation and income inequality in the United States. European Journal of Political
Economy. https://doi.org/10.1016/j.ejpoleco.2021.102101
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economic opportunity away from a younger, more diverse workforce, and transfer it to larger
companies with more entrenched workforce.

Economic Benefits

It is always important to consider both the costs and benefits when conducting policy analysis.
Objectively and evenly weighing the two together is important to make the best policy decision
and promote the greatest social outcome. In this section, we analyze the purported benefits that
will result from the CSLB’s rule.

First, it is important to note that the CSLB claims no economic benefits from this rule. While the
above sections of this report detail the clear economic costs, there are not any economic
benefits listed by the CSLB in their notice of the proposed rule.

Although the CSLB does not list any economic benefits, Beacon considered the potential
economic savings from this rule potentiall