BEFORE THE
REGISTRAR OF CONTRACTORS
CONTRACTORS STATE LICENSE BOARD
DEPARTMENT OF CONSUMER AFFAIRS
STATE OF CALIFORNIA

In the Matter of the Accusation Against:
CASE NO. N2014-235
DECKTECH INC,

P.O. Box 325 ORDER TO ADOPT STIPULATED
Grover Beach, CA 93483 SETTLEMENT AGREEMENT AND
RONALD JAMES MC KENNA, RESOLUTION ORDER
RMO/CEO/PRES

Contractor's License No. 796956,

Respondent.

HUNTER JAMES INC,

P.O. Box 325

Grover Beach, CA 93483

RONALD JAMES MC KENNA,
RMO/CEO/PRES,

HEATHER LYNN MC KENNA, OFFICER

Contractor’s License No. 862903

Affiliated Party.

ORDER

The attached Stipulated Settlement Agreement and Resolution Order is hereby adopted
by the Registrar of Contractors as his Decision in the above-entitled matter.

This Decision shall become effective on March 4, 2019.

IT 1S SO ORDERED February 26, 2019.

David Fogt”
Registrar of Contractors
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XAVIER BECERRA
Attorney General of California
ARMANDO ZAMBRANO
Supervising Deputy Attorney General
LANGSTON M, EDWARDS
Deputy Attorney General
State Bar No. 237926
300 South Spring Street, Suite 1702
Los Angeles, CA 90013
Telephone: (213) 269-6274
Fax; (213) 897-2804
E-mail: Lahgston.Edwards@doj.ca.gov
Attorneys for Respondent
Contractors' State License Board
Department of Consumer Affairs

BEFORE THE
- REGISTRAR OF CONTRACTORS
CONTRACTORS' STATE LICENSE BOARD
DEPARTMENT OF CONSUMER AFFAIRS

STATE OF CALIFORNIA
In the Matter of the Accusation Against: - Case No. N2014- 235
DECKTECH INC., STIPULATED SETTLEMENT
PO Box 325 AGREEMENT AND RESOLUTION
Grover Beach, CA 93483 . ORDER
RONALD JAMES MC KENNA,

RMO/CEQ/PRES
Contractor's License No. 796956,

 Respondent.

HUNTER JAMES INC,,

PO Box 325

Grover Beach, CA 93483

RONALD JAMES MC KENNA,
RMO/CEQ/PRES,

HEATHER LYNN MC KENNA, OFF ICER.

Corifractor's License No. 862903

Affiliated Party.

IT IS HEREBY STIPULATED AND AGREED by and between the parties to the above-

entitled proceedings that the following matters are true:

1

STIPULATED SETTLEMENT & RESOLUTION ORDER (Case No. N2014-235)
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Résponsible Managing Officer (RMO), President and Chief Executive Officer (CEO). The

| license with McKenna serving as RMO was in full force and effect at all time material to this

by attorney John F Hodges, whose address is: Barnick Hodges Law Corp., 789 Valley Road,

PARTIES -

I.  David Fogt (Respondent) is the Registrar of Contractors’ State License Board; .
Department of Consumer Affairs (Board) and is representcd in this matter by Xavier Becerra,
Attorney General of the State of California, by Langston M. Edwalds, Depytty Attorney General.

2. Onorabout July 2, 2001, the Board issied License No. 796956, classification B

(General Building Contractor) to Decktech, Inc., (Decktech) with Ronald James McKenna as its

matter and is renewed-to July 31, 2019
3. On or about August 15, 2005, the Board issued License No. 862903, classification B
to Affiliated Party Hunter James, Inc., with Ronald James McKenna as its RMO, President and
CEO. The license V\.!ith McKenna serving as RMO was in'full force and effect at all time material
to this matter and is renewed to August 31, 2019.

4.  Decktech, Tnc. and Hunter James, Inc. (Petitioners) are represented in'this proceeding

Arroyo Grande, CA 93420.
| | J URISDICTION

5. Onor around November 9 2013, the Board ﬁlecl an Accusation against Petitioners in
Case No. N2014-235. (Attached hereto as Exhibit A) |

6. Pe:titioners timely filed their notice of defense to the Accuéatioh and an adminish‘at:ive
hearmg was held before Administrative Law J udge Samuel Reyes (ALJ Reyes) in San Lu1s :
Obispo on June 15 — - 17 and November 14 - 16, 2016

7. -FoIlowmg the hearing, ALY Reyes submitted a Proposed Decision to the Registrar for
consideration. Pursuant to Gov’t Code scc. 1151'7, subd. (¢)(2)(e), the Registrar considered, but
did not adopt ALT Reyes’ Proposed Decision. ’ |
I |
I
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" witnesses against them; the right to present evidence and to testlfy on their own behalf; the right

- r1ghts accorded by the Cahfomla Administrative Procedure Act and other apphcable laws

8.. Onot a1:ound June 9, 2017 the-Registrar issued a Decision After Non-Adoption of
Proposed Decision. (Attached hereto as Exhibit B). -

9. On or around July 5, 2017, Petitioners filed a '\.Nrit. of Administratiye Mandamus
(writ) to compel the Board to set aside its decision. The matter was heard by Judge Tana L.
Coetes (Judge Coates) in Superior Court San Luis Obispo Couﬁty, case number 17CV—03;2. '

10. Onor around November 2, 2018, Judge Coa‘ees issued a Statement of Decision which
granted the Petitioner’s writ relating to the First, Second and Seventh Causes for Discipline and
remanded the preceedings. to the Board for reconsideration of the penalty.! (Attached her‘eto as
Exhibit C). |

11, Onor about January 22, 2019, Tudge Coates issued a Notice of Entry-of Judgment
Granting Peremptory Writ ordering the Respoedent to reconsider its action in ligﬁt of the court’s
decision and to file a return to this writ on or before March 8, 2019. (Attached hereto as Exhibit
N . . | | : o

ADVISEMENT AND WAIVERS |

. 12. Petitioners have carefully read, fully discussed with counsel, and qnderstand the
charges and allegations in Case No. N2014;235 . Petitioners have also carefully read, ﬁlly
discussed with counsel, and understand the effects of this Stipulated Settlement and Resolution
Order. ‘

13.  Petitioners are fully aware of and he.ve e_xereised their legal rights in this matter,
including the right to a hearin-g on the ehafges and _allegetiens in the Accusation; the right to be

represented by counsel at their own expense; the right to confront and cross-examine the -

to the issuance of subpoenas to compel the atiendance of witnesses and the production of

documents the right to recons1derat10n and court review of an adverse decision; and all other

! Judge Coates denied Pet1t1oner s writ as to the Thlrd Fourth, Fifth and Sixth Causes for
Discipline, Complamant incorporates the Statement of DBGlSlOl’l by reference.

3
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14.  Petitioners voluntarily, knowingly, and ihtelligently waive and gi've up each and

every right set forth above with regard to further 1'esglution of this matter. . Pl

- 15. Petitioners agree and stipulate that the Resolution Order in this matter, set forth
below, shall .resolx}e the administrative proceedings in this matter and the writ petition in S‘uperior
Court San Luis Obispo County case number 17CV-0352.

16, Petitioners étgree that entering into this Sfipulated Settlement and Resolution Order
constitutes compliance with and satisfaction of the court’s peremptory writ in Superior Court San
Luis Obispo County case number 17CV-0352.

| | EONTINGENCY

17. This stipulation shall be subject to approval by the Registrar. Petitioners understand
and agree that counsel for the Board may communicate directly with the Registrar régérding this |
Stipulated Settlement and Resolution Order, without ‘notice o ot part.i;:ipation by i’etitioners or
their counsel. . By signing the stipulation, Petitioners undersf[a-.nd and agree that they may not
withdraw their agreernent or seek to rescind the stipulation prior to the time the Registrar
;‘,onsid'ers and acts upon it. If the Registrar fails to adopt this stipulation as the Decision and
Order, the Stipulated Settlement and Resolution Order shall be of no force 6r effect, except for
this paragraph, it shall be inadmissible in any legal action between the parties, and the Regisfr.ar
shall not be disqualified from further action by having considered tﬁis matter.

18. The parties understand and agree that Portable Document Format (PDF) and facsimile
copies of this Stipulated Settlement and Resolution Order, including Portable Document Format
(PDF) and facsimile signatures thereto, shall have the same; force and effect as the originalg.

19. This Stipulated Settlement and Resolution Order is intended by the parties to be an:
integrated writing representing the complete, ﬁnal, and exclusive embodiment of their agreexﬁént.
It supersedes any and all p.rior or contemporanebus agreements, ﬁnderstandings, discussions,
negotiations, and commitments (written or oral). This Si:ip.ulated Settlement and Resolittion
Order may not be altered, amended, fﬁodiﬁed, suppiemented, or otherwise changed except by a

writing executed by an authorized représentative of each of the parties.
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'Accusation'Against Decktech, Inc., License No. 79695 6, clgssification B to with Ronald James
McKenna as its RMO, President and CEO and Affiliated Party Hunter James, License No.

Petitioners will 1io longe'r be obligated to serve out the remainder of the current disciplinary

20. In consideration of the folregoing admissions and stipuiations, the parties agree that

the Registrar may, without further natice or formal proceeding, issue and enter the following .

Resolution Order: | |
| RESOLUTION ORDER _ ‘

?T IS HEREBY ORbﬁRED- that dis¢iplinary action descril%gd in the Decision After Non»

Adoption of Proposed Decision ordered on June 90,2017 shéll be terminated in the Matter of the

862903, classification B to Inc., with Ronald James McKenna as its RMO, Premdent and CEO.
Termination shall occur on the effective date of the decision and order.

IT IS FURTHER HEREBY ORDERED that as of the effective date of the decision and
order issued in this matter: B

1.. Violations on CSLB Website. 'fhe Board agrees to update the CSLB website by
removing all violations that were dismissed and remanded to the Board for further consideration
of diScipIinzny action pursuant to the Notice of ‘Entry of Judéement issued on January 22, 2019 by
Superior Court Judge Tana L. Coates (Tudge Coai:es) in San Luis Obispo Superior Court, case -
number 17CV-0352. The Bodrd further agrees update the CSLB website by removing the
violations of Business and Professiohs Code section 7159 and 7159(c)(4) (Third Cause-for
Discipliﬁe). The remaining listed violations will include Business and Professions lCodé sections
7159.5(a)(3), 7159.5(a)(5) and 7159.5(2)(6).

2. Statement of Decision. The Board further agrees to update the CSLB website by
uploading Judge Coates Statement of Decision, wlnch was filed November 2,2018, upon the
effective date of fully executed an agreement in this matter. '

3. Probation Terminated The Board further agrees that upon the effecti\.re date of the

fully executed agreement in this matter, Petitioners’ probation will be terminated. There will be

no recon81del ation of the penalty in this case ag or dered in the Notice of Entry of J udgment and

period, which terminates on July 10, 2020.

5
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.CSLB website,

|

4. Change in License Status. The Board further agrees to update the CSLB website to
reflect a change in Petitioner’s licensure status from “Currently Under Disciplinary Order” to

“Previous Case” in all pertinent aveas where license status may be detérmined by reviewing the

5. Disciplinary Bond Requirement. The Board further agrees to terminate Decktech's
Disciplinary Bonci requirement upon the effective date of executed an agreement. Currently,
Decktech has a two-year Disciplinary Bond with Philadelphia Indemnity Insurance Company
which terminates on or around July 10, 2019. The Board also agrees to updéte the CSLB website
by removing all references to the “Disciplinary Bond” currently on file, which was ordered
pursuant to the Board's Decision After N(;n-Adoption in Case No. N2014-235,

6. Costof Enforcément. The Board further agrees to waive costs of enforcement as
provided in the Decision after non-adoption.

7.  Each Party to Bear its Own Costs, The parties agree that each shall bear its (')wn
expenses incurred up to and including the date of entry of the judgment, including, without

limitation, costs and attorney’s fees, if applicable.

i
i
/
/I
/I
//
i
i
i
/
.
/
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1t James inc., and on my own behalf, I enter into this Stipulated Settlement and Resolution Order

8.  Full Compliance. This Stipulated Settlement and Resolution'()rder shall be
considered a final arid complete resoluti;;)n of the charges in Case No. N,2014'—235 and shall
constitute satisfaction of and compliance with the Return to Writ requested in San Luis Obispo
Superlor Court, case number 17CV-0352.

| ACCEPTANCE

I am authorized to sign this dacument on behalf of Decktech Inc. and Hunter James Inc.
(Petitioneré). I have carefully read the above Stipulated Settlement and Resolution Order and
have fully discussed it with my attorney, John ¥. Hodges. I understand the stipulation and the

effect it will have on Decktech Inc. and Hunter James, Inc. On behalf Decktech Inc. and Hunter

voluntatily, knowingly, and intelligently, and agree to be bound by the 'Deoision and Order of the
Registrar, ‘

DATED: f/gg //}9 . %/ y & /

RONALD JAMES MCKENNA
Petmoner

I have read and fully discussed with Ronald James McKenna the terms and conditions and other
matters contained in the above Stipulated Settlement and Resolution Order. I approve its form

and content.

DATED:  2/22/19 | (_)aévz/ F Nedpea
' F. HODGES, B&Q.
rromey Jfor Perztzoner

o

STIPULATED SETTLEMENT & RESOLUTION ORDER. (Case No. N2014-235)
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ENDORSEMENT

The foregoing Stipulated Settlement and Resolution Order is hereby respectfully submitted

for consideration by the Registrar of Contractors, |

XAVIER BECERRA
Attorney General of California
~ ARMANDO ZAMBRANO

Dated: E}Jﬂmw?ﬂ 11 ]/Lo{q Respectﬁllly submitted,

Attorneys for Complainant

il
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. ACCUSATION CASE NO. N2015-235
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-Attornoy General of California

1 MARC D, GREENBAUM

KamALA D, HARRIS

LINDA K, SCHNEIDER ‘
Senior Assistant Attorney General

Supervising Deputy Attorney General
State Bar No, 138213
300 So, S{armg Street, Sulte 1702
Los Angeles, CA. 90013
Telephone: (213) 897-2579
Facsimile; (213) 897-2804 -
Attorneys for Complainant -

BEFORE THE
REGISTRAR QF CONTRACTORS
CONTRACTORS' STATE LICENSE BOARD
DEPARTMENT OF CONSUMER AFFAIRS

STATE OF CALIFORNIA
In the Matter of the Accusation Against: Case No. N2014-235
DECKTECH INC, '
PO Box 325 ‘ :
Grover Beach, CA 93483 ACCUSATION
RONALD JAMES MC KENNA, '
| RMO/CEO/PRES '

Grover Beach, CA 93483

: HEATHER LYNN MC KENNA, OFFICER

Contractor's License No. 796956,

Respondent,

HUNTER JAMES INC,
PO Box 325

RONALD JAMES MC KENNA,
RMO/CEO/PRES,
Contraotors License No, 862903

Affiliated Party.

the Enforcement Supervisor I of the Contractors' State License anrd, Depaftment of Congumer

Complainant alleges:
PARTIES

1.  Wood Robinson (Cbmplairmnf) brings this Accusation solely in his official capacity as.

Affairs (Board).
1

" DECKTECH INC, ACCUSATION . Case No, N2014-235




. The Contractor's License was in full force and effect at all times relovant to the chearges brought

"herein and will expire on July 3 i, 2017, unless renewed.

omissions constituting cause for disciplinary action.

_ License Histories

Decktech Inc _
2. Onor about hily 2, 2001, the Registrar of Contractors (Registrar) issued Contractor's

License No. 796956 to Decktech Inc, Ronald James Mo Kenna, RMO/CEO/PRES (Respondent),

Hunter J AT Ine

3. Onorabout August 15_, 20035, the Registrar issued Contractot's License No, 862903
to Hunter James Inc,. Rong.ld James Me. Kenna, RMO/CRO/PRES, Heather Lynn Mc Kenna, _
Officer (Afﬂlié.ted Party). The Contract;qr's License we‘Ls in full force and effect at ali fitnes relevant
to the charges brought herein and will expire on August 31, 2017, unless renewed, | |

JURISDICTION

4,  This Accusation is brought bsfore the Registrgr for the Board, undqr the authority of
the following laws. All section references are to the Business and Pfo.fessions Code unless
otherwise indicated.

5. Section.118, subdivision (b). provides that the expiration of a license shall not deprive
fhe R;:gistrar .of Jjutisdiction to proceed with a disciplinary action during the petiod within which
the license may be renewed, 'restored, réi.ssued.or reinstated. Under section 7076.1, the Régistrar
may reinstate a cancelled license if the licensee pays all of the fees and meets all of the
qualifications and requirements for obtaining am original Keense,

6. .Section 7076.5 provides that the inactf\{e status of a liconse shall not bar any
disciplinary action for \;iolating provisions of fhe Contractbrs’_ State License .Law (Bus, & Prof.
Code, § 7000, et seq.). | ' | |

7. Section 7090 provides that the Registrar may suspend or revoke any license or

ﬁ'egistratipndf the licensee or registrant is guiliry of or cornits any one or more of the acts or

B, Section 7095 statos that the Registrar in malking his order may:
“(a) Provide for the immediate complete suspension by the.liopnsée of all operations as a

2

DBCKTECH INC, | ACCUSATICON Case No, N2014-235
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‘renew & license while it was under suspension, and while acting as a partner, officer, director,

bontrac;tor during the period fixed by the decision.

“@) Permit the licensee to complete any or all contracts shown by competent evidence
taken at the hearing to be then uncompleted. | '

“(e) Impose upon the licensee comphance with such speclﬁc conditions as may be just in
connection with its operations as a contractor disclosed at the hearmg, and may further provide
that until such conditions are complied with, no application for restoration of the suspended or
revoked licensee shall be accepted by the Registrar,”

9. Sections 7097 and 7098 prc;vide tha.t when any license Has been suspended or revoked .
following a hearing, the Registrar may suspend or revoke any additional license issued in the narne
of the licensee or for which the hcensee furnished qualifying experience and appearance under the
provisions of 7068 without further notice.

10.  Section 7106,5 provides that the expxratlon cancellatlon, forfeiturs, or Suspenszon of
.a license by operation of law or by order or decision of the registrar, ot a court of law, or the
voluntary surrender of the license shafl not deprive the registrar of jurisdiotion to proceed with any
investipation of or action or djsoiplinary proceeding against .the Hce—nse, or to render a decision
suspending or revoking the license,

11.  Section 7121 states:

"A person who has been denied a lieense for & reason other than failure to document .
sufficient. satisfactory experience for a supplemsntal classification for an existing license, or who'
has had his or her license revoked, or whose license is under suspension, or who has failed to
renew his or her license whi1,¢ it was under suspension, or who has been a partner, officer, director,
manager,l or associate of any partnership, corpofation; limited Haﬁi]ity company, firm, or
association whose application for a license has been denied fc;r a reason other than failure to
document sufficient satisfactory expetienee for a supplemental classification for an existiﬂg license,

or whose license has been revoked, or whose license is under suspension, or who has failed to

manager, or assoclate had knowledge of or participated in any of the prohibited acts for which the

license was denied, suspended, or revoked,.shall be prohibited from serving as an officer, director, .

3
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' the individual or entity, if the licensee was a partner, officer, divector, manager, or associate of that

assomate partner, manager, qualifying md1v1dua1 or member of the personmel of record ofa
hcensee and the employment, electlon or association of this type of person by a hcensee ineny .
cepacity other than a3 4 nonsupervising bona fide employee shall constitute grounds for
disciplinary action,”.

. 12.  Section 7121.5 states;

"A person who Was. the qualifying individual on a revoked license, or of a iiéense under
suspenslion, or of a license that was not renewed while it was under éuspensioh, shall be prohibited:
from serving as an officer, diréotor, assooiate, partner, m‘ana_ger', or qualifying indi\';idu'al ofa
licensee, whether or not the individual had knowledge of or participated in the prohibited acts , 01 .
omissions for which the license was revoked, or suspended, and the employment, election, or
association of that person by a licensee shall constitute grounds'for disciplinary action," _

13, Section 7122 statss: ' - ' . ‘

"The perform.anee. by an individual, partnership, corpora.tic;n, limited Lability company, firm,
or association of an act or omission constituting a cause for disciplinary action, likewise constitutes

a cause for disciplinary action against a licensee other than the individual qualifying on behalf of '

individual, partnership, cdrporation, limited h’ability company, firm, or association at the time the
act or omission occurred, and had knowledge of or partigipated in the prohibited act or ornission."
. 1j4. Section 7 122 5 states: A _

"The perfommance by an 1ndIV1dua1 partnership, cor poratlon limited liability company, firm,
or association of an act or omission constituting a canse for disciplinary aetion, hkemse constitutes
a cause for disciplinary action against a licensee who at the time that the act or omission ocourred
was the qualifying individual of that individual, parinership, corporation, limited liability company,
firm, or aSSOGiatiOI.l, whethér or not he or she had knowledge of or participated in the prohibited

act or onussion,"

STATUTQRY PRQVISIONS

153, Section 7109, subdivision (a), states:

"A willfil departure in any material respect from acoepted trade standards for good and

4 . | w
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 performed, the contractor shall, prior to any further payment being made, firnish to the person

workmanlike construction constitutes a cause for disciplinary action, unless the departuro was \inl
accordance with plans and specifications prepared by or under the direct supervision of an -
architect,” ' ' |

16, Section 7113 states that "[f]ailure in a material respect on the part of a licensee to
complete any construction project or operation for the price stated in the contract for such
construction project or operation or in any modiﬁcatiori of such contract constitutes a cause for
diseipﬁnary action.”

17, Section 7159 states, in perlinent part; .

"(a)(1) This section identifies the projects for which a home improvement contract is

1'equired, outlines the contract requirements, and lists the items that shall be included in the

contract, or may be provided as an attachment,

"(5) Failure by the licensee, his or her agent or salesperson, or by a person subject to be -
licensed under this chapter, to provide the specified information, notices, and diselosure in the

contract, or to otherwise fail to comply with any provision of this section, is cause for discipline,

’ \
“(¢) In addition to the specific requirements listed tnder this soction, every home
improvement coniract and any person subject to licensure under this chapter or his or her agent or

salesperson shall corply with all of the following;
"(4) Astatement that, upon satisfactory payment being made for any portion of the work

contracting for the home improvement or swimnming pool wotk a full and unconditional release
from any claim or mechanics lien pursuant to Section 31 14 of the Civil Code for that portion of the
wotk for which payment has been made. . ..” |
| 18, Seoction 7159.5 states, in pertinent part: ‘ 7
"This section applies to all home improvement contracts, ag defined in Section 7151.2,

between an owner or tenant and a contractor, whether a general contractor or a specialty

5
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dollars ($1,000) or 10 pcrcént of the contract amount, whichever is less.’

thét exceeds the value of the work performed or material delivered.

reiedses gre i‘urnis_hed. o

contractor, who is licensed or subject to be licensed pursuant to this chapter with regerd fo the
transaction.
"(a) Failure by the licensee or a person subject to be licensed under this chapter, or by his

or ber agent or salesperson to comply with the following provisions is cause for discipline;

F(3) Ifa downpayment will be cllargéd; the downpayment may not exceed one thousand

“(5) Except i"or_a downpayment, the contractor may neither request nor aceept payment

H(6) Upon any payment 'by the person contracting for home improyvement, qmd prior to any
further payment béing‘ made, the contractor shall, if requested, obtain and furnish to the persona | |
full and uné;)nditional release from any goténti‘al lien claimant claim or mechanic’s lien ﬁureguant to
Section 3110 of the Civil Code for any portion of the work for which payment has been made,

The person contracting for home improvement tay withhold all further payments until these

COST RECOVERY / RESTITUTION

19, Section 125.3 of the Code provides, in pertinent part, that the Registrar may request
the administrative law judge to direct a licentiate found to have committed a violation or violations
of the licensing act.to pay a sum not to exceed the reasonable costs<of the investigation and
enforcement of the case. ‘ | | '

20. Govemment Code section 11519, subdivision (d), provides that the Registrar iay .
require restitution of damages suffered as 8 condition of ﬁ1‘0bati0n in the event prc;bation is -

ordered,

WEST AVENUE PROJECT

‘21. On or ablout September 9, 2013, Respondent entered into E;, written coxlltract with
homéowger F.P.S. to repair a roof top deck at his residence located on West Avenus in Motio
Bay, California, for $65,442.00, v;/'hich includes a change‘ordcr (West Avenue Project).

. .

DECKTECH INC, . ACCUSATION Case Mo, N2014-235




v e ~1 Oy LA

10
11
12
13
‘14
15
16
17
18
19
20
21
2
23
24

-25

26
27
28

A WM

. deols to obtain'a conswtent 40-45 mils to 125 mils thickdess causing the waterproof membrane

- grout.bag and grout tool for oons1stent Bt ot joints, and failed to have no streaks after grouting,

Respondent requested and was paid a $15,500.00 down payment, Work bngan on or about
September 11, 2013, and ended on or about Novembef 21, 2013. Respondent was pnid |
$51,972.00 on the project. The Res;abnd‘ent agreed and the homeowner paid another contractor
$3,749.61 to complete a poﬁion of the contract. An industry expert inspected the nroject and
estimated the costs to complete and correct Respondent 8 work is approxnnately $36,220.00.

lf_%*l‘ CAUSE FOR DISCIPLINE

(Departure From Accepted Trade Standay ds),

22. Respondent iy subject to dlSGlp]JIlB.I}' action under section 7109, subdms:on (a), inthat| -

on the West Avenue Prq;ect Respondent willfully departed in a material respect Ecom accepted
trade standards for good and workmanlike construction, as follows:”

. 8. Respondent failed to apply enough waterproof mermbrane material to the plywoed

thickmess to be varied in thmlmess of 40 rnﬂs or less,

¥

b, Respondent failed ‘m install concrete tiles at a proper slope for drainage, failed to use a

" SECOND CAUSE, FOR DISCIPLINE,
(Failure to Complete Project for éontn:act Price Stated)

- 23. Respondent is éﬁbject to diseiplinary action nnder section "?,I 13, in tbnt on the West
Avenue Project, Respondent failed in a material respect to complete the project for the coniract
prics, and the ]@mnownnr iy required to spend substantial amounts in excess of the oontr'act price
to complete the project in accordance with the cnntract.

- THIRD CAUSE FOR DISCIPLINE

(Violations of Home ImpJ-OVeinent Contract Form Requirements)
24, Respondent is subject to disciplinary action under section 7159, and 7159, nubdivision '
(c)(4), in that on the West Avenue Pro joot, Respondent violated home improvement contract
drafting: requ;rements by failing to include a statement wgardmg unconditional clam/hen release to |
be provided for'any portion of work for which paymenl has been made,
o |
7
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that on the West Avenue Project, Respondent failed to provide a full and unconditional lien relesdse

‘which employs, elects, or associates Ronald James Mc Kenna shall be subject to dlsclphnary

FOURTH CAUSE FOR DISCIPLINE

(Excessive Dow:a Payment) - '

25.  Respondent is subject to disciplinary action wader section 7159.5, subdivision (a)(3), in
that on the West Avenue Project, Respondent rec;_eived and / or requested a down payment
exceeding the lesser of one thousand dollars ($1,000.00) or ten percent (10)%) of the contract
amount, .

FIFTH CAUS‘E FOR DISCIPLINE
(Excessive Payment)

26. Respondent is subject to disciplinary action ﬁndcr section 7159.5, suhdivision (a)(S). in
that on the West Avenue Project, Respondent received and / or requeéted payment(s) in excess of
the value of work performed or materials delivered.

SIXTH CAUSE FOR DISCIPLINE .
~ (Failure to Provide Requesied Reloase)

27, Respondent is subject to disciplinary action under section 7159.5, subdivision (a)(6), in

after having beep requested to do so by the person contracting for the home improvement,
| OTHER MATTERS S
28, Pursuant to sections 7097 and 7098, if license No. 796956 issued to Respondent is

suspended or revoked, the Registiar may suspbnd or revoke, without notice, any other license
issued n the name of Ronald James Mc Kenna or for Wlhich Ronald James Mc Kenna furnished the
qualifying expenence and appearafice,

29,  Pursuant to sectmns 7121, 7121, 5 7122 and / or 7122, S it dxscxplme is nnposed on
license Ne, 796956 issued to Respondent, Ronald James Mc Kenna shall be prohibited from
scr—ving as an officer, director, assoclate, partuer, manager, or gualifying individual, or mé111ber of

the pe1sonnel of record of any licenses during the time the disciplitie is imposed, and any licenseo

action,

#
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PRAYER
WHBREFORE, Complainant requests that a hearing be held on the matters herein alleged,

' and that following the hearing, the Reglstrar issue a decision;

As to Degktech. Inc

1. Revoking or suspending Contractor's License No. 796956 issued to Decktech Ino,
Ronald James Mc Kenna, RMO/CEQ/PRES;

2. Plohlbmng Ronald James Mc Kenna from serving as an ofﬁcer director, assocmte

 partner, or qualifying individual of any licensee during the period that discipline is fmposed on

license No. 796956, issued to Decktech Inc, Ronald James Mc Kenna, RMO/CEOQ/PRES;
3. Revoking or suspending any other license f01 which Ronald James Mc I{enna is
ﬁnmshmg the quahfymg expenence or appearance, '

4, Ordenng restitution of all damages acoording to proof suffered by homeowner FP.S,
as a condition of probation in the svent probatmn is ordered; |
3. Ordermg restitution of all demages suffered by ‘homeowner F.P.8, as a result of
Ronald James Mc Kenna § conduct as a contractor as a condition of 1estorat1on of license No.

796956, 1ssued 1o Decktech Ing, Ronald James Me Kenna, RMO/CEQ/PRES;
6. | Ordering Declctech Inc, Ronald James Mc Kenna, RMO/CEO/PRES to pay the

Registrar of Contractors her costs in the investigation and enforcement of the case according to

|| proofat the hearing, pursuant to Business and Professions Code seption 125.3;

. 7. Ordering Decktech Iné, Ronald Jatmes Mc Kenna, RMO/CEQ/PRES to provide the
Registraf with a I‘istil'lg"of all coniracting Iil'ojgots in progress and the anticipated completion date
of sach;

As to Hunter James Inc

8. Revoking or suspendmg Contractor s License No ‘862903 issued to Hunter James Inc
Ronald James Mo Kenna, RMO/CEO/PRES, Heather Lyxm Me Kenna, Officer;

9. Prohibiting Ronald James Mc Kenna from serving as an officer, chrector, assom’ate,
partner, or qualifying individual of any licensee during thg period that discipline is imp&sed on
license No. 862903, issued to Hunter James Inc, Ronald James Mc I{_eima, ilMO/CEOfPRES,

9
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Heather Lynn Mc Renna, Officer;

10.  Revoking or suspending any other license for which Ronald James'Mc Kenna is
furnishing the qualifying experience or appearance;

11, Ordering Hunter Janies Inc, Ronald James Mc Kenna, RMQ/CEO/PRES, Heather .
Lynn Me Kenna, Officer to pay the Registrar of Cont?aetors her c;osts in the investigation and
enforce_mcnt of the.ca_se according to proof at the hearing, pursuant to Business and Professions
Code section 125.3; | |

12.  Otdering Hunter James In¢, Ronald James Mc Kenna, RMO/CEQ/PRES, Heather

Lynn Mc Kenna, Officer to provide the Registrar with & listing of all contracting projects in

progress and the anticipated complétion date of each; and.

Asto All

13, Taking suqh other and further action as deemed necessary and proper.

- parsD ! Lo fus V205, Meocth i M{\W&’U

14 WOOD ROBINSON
- Enforcement Supervisor
o / Contractors’ State License Board
Eﬁ E am E @ Department.of Consumer Affairs
State of California
NOV n 8 oM Complainant

‘LAZQ.I‘SSOO‘%% %M ﬁ @ %ﬁ

51871064.doc
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"EXHIBIT B

DECISION AFTER NON-ADOPTION CASE NO. N2015-235




BEFORE THE
REGISTRAR OF CONTRACTORS
' CONTRACTORS' STATE LICENSE BOARD
DEPARTMENT OF CONSUMER AFFAIRS
- STATE OF CALIFORNIA

In the Matter of the Accusation Against:

DECKTECH INC., Case No. N2014-235
Ronald James McKenna, RMO/CEQ/PRES
. Contractor's License No. 796956, 1 OAH Case No. 2016010752
Reéspondent,
HUNTER JAMES INC,,

Ronald JTames McKenna, RMO/CEQ/PRES
Heather Lynn McKenna, Officer

Contractor's License No. 862903,

Affiliated Party. °

DECISION AFTER NONADOPTION OF PROPOSED DECISION

" This matter came on regularly for heanng before Samuel D, Reyes, Adxmmsirahve Law:
Fudge, Office of Administrative Hearings, in San Luls Obispo, Cahfonua, on June 15, 16, and
17 and November 14, 15, and 16, 2016,

Shawn P. Cook, Deputy Attorney General, mpresented Wood Robinson (Complamant),
Enforcement Supervisor, Com:ractors State Llcense Boatd (Board), Department of Consumer -

~ Affairs.

John F. Hodges, Attomey at Law, represented Decktec;ﬁ Inc. (Respendent) and Hunter
James, Inc., whose Responsible Managing Officer (RMO), Chief Executive Ofﬁcer and
Premdent 18 Ronald James McKenna (McKenna).

. The Accusation was amended at the hearmv as follows, In Palagmph 22.a of the
Accusation, on page 7, line 12, the number "40-" was struck. Patagraph 22.b was struck and
replaced with the following: "Respondent failed to install concrete tiles at a proper slope for
drainage and failed to maintain consistent grout joints." A Seventh Cause for-Discipline was
added, which states: "Respondent is subject to disciplinary ac’mon under [Business and




Professions Code'} Section 7159.6 for faiture to execute written change orders. The

. circumstances are that Respondent substituted Carboline for the NCS 6000 UVS coating without
executing a written change order." ' .

Complainant seeks to discipline Respondent's license, an order of restitution, and
reimbursement of costs of investigation and prosecution, because Respondent allegedly departed
from trade standards, failed to complete the project for the contract price, violated home
improvement contract requirements, obtained an excessive down payment, obtained a payment
in excess of the value of the work performed, failed to provide a full and unconditional lien
release when requested, and failed to execute 4 written change order in connection with a home
improvement project at the home of Frank P, Smith (Smith) and Judi Stmith, collectively referred
to as Homeowners, Respondent disputed most of the facts and presented evidence and argument
against discipline and against the order of restitution. '

Oral and documentary evidence was received at the hearing. The record was left open for
the submission. of additional evidence and for the iiling of closing argumént. No additional
' evidence was received from Complainant by the December 2, 2016 deadline. Closing argument
was received from both parties oh December 19, 2016, The parties thereafter submitted a
stipulation waiving the filing of scheduled reply argument. The stipulation was approved on
.- January 3, 2017, and the matter was submitted for degisiqn on January 3, 2017. -

- The proposed decision of the Administrative Law Judge was submitted to the Registrar of
Contractors (“Registrar) of the Contrdctors® State License Board {("Board™) on February 3, 2017.
- - After-due consideration thereof, the Registrar declined to adopt said proposed decision and
thereafter on February23, 2017 issued an Order of Non-adoption and subsequently on March 1,
2017 issued an Order Fixing Date for Submission of Argument, Written argument having been
received from Respondents and the time for filing written argument in this matter having
expired, and the entire record, including the transcript of said heating having been read and -
considered, the Registrar, pursuant to Section 11517 of the Government Code, hereby malces the
following decision: '

L FACTUAL FINDINGS

)

Parties and Jurisdiction
1. Complainant filed the Accusation solely in his official capacity.

2. On July 2, 2001, the Board issued License number 796956, classification B
(General Building Contractor), to Respondent, with McKenna as its Responsible Managing
Officer (RMO)?, President and Chief Exécutive Officer (CEO). The license, with McKenna
serving as RMO, was in effect at all times material to this matter and is renewed to July 31,

2017. -

' All further statutory references are to the Business and Professions Code (“Code”). -

* The RMO “qualifies” the license for the corporation pursuant to Sectiqn 7065 of the Code,
) E




3. On August 15, 2005, the Board issued License number 862903, classification B
(Geperal Building Contractor), to Hunter James, Inc., with McKenna ag its RMO, CEO and -
President. The license, with McKenna serving as RMO, was in effect at all times matesial to this
- matter and is renewed to August 31, 2017. ' a

Project Inception
: 4
: 4. OnAugust 27, 2013, McKenna and Smith met at the Homeowners' home, located

at 1125 West Avenue, Morro Bay, California (Property), to discuss the project. Smith wanted to
repair and waterproof his deck, which was located over living space with views of the ocear; The
perimeter contained tempered glass panes supported by 15 metal posts dug into the concrete
below. Approximately 2.5 inches of concrete sat on the home's wood framing. The deck floor
was coveted with &' smooth craft tile that was no longer manufactured in 2013,

5. McKenna and Smith had somewhat different recollections of the discussion abou.
' the floot. Smith testified that ke wanted to retain the same tile look and feel. McKenna recalled -
.. that Smith initially wanted a non-tile deck material because the existing tile was no longer heing -
manufactured: To edticate Smith aboyt his options, McKenna lefi a sample of Nevada Coating
Systems (NCS) Crushed Granite, which was one of the waterproof membranes used by

- Respondent. : B

. 6. - . Themembrane in the sample McKenna left was yellow in color, had the
" "Decktech; Inc.".10go, and was set on a small rectangnlar piece of plyweod.

7. 8. . OnAugust29, 2013, McKerna provided Smith with a packet of materials -
he called an "assessment" for the Homeowners to evaluate, The assessment contained
photographs documenting the project's existing condition, photographs of other projects to
describe work planned or suggested, a proposed scope of work, and a cost breakdown. Included
with the assessment were "testimontals” from satisfied customets and a product data
sheet’ for the NCS 6000-UVS (Ultra Violet Stable) Waterproof Membrane (NCS 6000-UVS).

b.  MeKenna'y transmittal email states, in part: "[I} have provided [a] Power
Point attachment with photos walking you through the renovation details and what is involved
with the proposed Scope of Work. The intent is to educate you with Pprocess so it makes sense. I
have also included a membrane spee sheet submittal and local client testimonials or letters of
endorsement for teview as well. § . . . 1 Upon your review, feel fiee to contact me if there are
any additional questions or coneetms. If you elect to move forward then Irene in Contracts will
expedité contract reflecting the scope and cost provided along with warranty package for your
final review and approval. . .." (Bxh, 5.) *

* A product data sheet, which contains general and descriptive information about the produect, is
to be distinguished from a product specification sheet, which contains more technical details
about the product and ifs application requirements.

3




8. The NCS 6000-UVS product data sheet included in the assessment packet
contained the following information: '

"NCS 6000-UVS waterproof membrane is a uniquely blended polymer system designed
to install quickly with rapid drying, thus allowing soil replacement {backfill) or concrete
applications within 30 minutes. NCS 6000-UVS is formulated in 100% solid solution and
comprised of specially blended UV-stabilized Polyurea Resins which result in substantial
physical properties achieved in as little as 30 minutes from initial application.

“Once NCS 6000-UVS is dry to the touch, sdil, concrete, tile and stone can be placed
directly over the surface without negatively affecting the integrity of the membrane, NCS 6000-
UVS is installed by spray, roller or brushing

"NCS-6000-UVS is installed in thicknesses of 45 mils [thousandths of an inch) to as
much as 125 mils (please-contact NCS for design specifications). NCS-6000-UVS can
incorporate traditional drainage systems as deemed necessary. T... 9" (Bxh 4, atp. 57.)

.9, McKetma testified he sent the NCS 6000-UVS product information because
. Smith expressed a desire fof a pon-tile walking surface, and the NCS 6000-UVS is the product
" hétypically uses for-exposed merbranes because of its ultraviolst protection properties. If the

membrane was to be installed under tilé; Respondent typically uses the NCS Extra Tough, which - :

does ot have the ultraviolet protectioniproperties needed if direct sun exposwre is contemplated,

*. 10.  Smithagreed to the proposal contained in the assessment, and told McKenda that
he wanted to start the project quickly, as he was leaving town. To accommodate Smith's wishes,
McKenna started ordering materials based on the scope of work and cost figures contained in the
assessment. )

The C‘om‘racr

1. On Aungust 29, 2013, Respondent presented the Homeowners with a formal
contract, a 14-page document entitled "Work Contract” (hereinafter referred 1o as the “Work
Contract” or “the contract”), The document described the work to be performed as follows:

"l Remove existing railing and dispose.

"2, Chip stucco off surrounding resident wall to deck transitions up appr.ox; 10-16
inches. '

"3. Inspect all exposed underlying framing for additional dry-rot fungus and excessive
- moisture damage. If found provide supplemental estimate to rectify. All supplemental work is
estinated at $48 sqft for removal and replacement.




"4 Install add1t10na1 blocking at outside perimeter of deck for appropnate backing dunng
new rail installation,

"5, Install new 1 1/8 extenor grade plywood utLhzmg screw sank nailing and glue. Deck
is assutned to have 2% slope to outside for indusiry standard drainage. If once exposed and slope
is inadequate then an additional quote will be provided to retrofit joist for proper slope prior to
sheathing installation, The $48 sqft is not used for slope refrofit, instead a sensible assessment
will be made and cost effective quote determined based off additional t1me and materials needed.

"6. Chip stucco off outside perimeter of deck and retrofit framing here fo bring stucco
elevation up and ferminate properly with new outside deck flashing. Existing detail is
substaunated and no flashing is evxdent

"7. Install 160z copper flashing throughout deck to acconmunodate new Waierpmof deck
coating assembly.

: "8. Install new stucco weep screed detail with 2-inch ﬁmshed reveal above finished deck
.. surface, Install new stucco to all 1mpacted areas through finish.

"9, "Install NCS waterproof deck coating membrane ready for tile. .
™0, - Installtile to same layout, design and size of existing.

e "I1,. Install et plass rail system with 1/2 temipered glass at Gft spans.”
(Exh 4 at pp. 108-109.) :

12, Thecontract specifically excluded the followmg items from the scope of work:
permit and drawing of permit, cost for additional repairs exposed from inaccessible areas,
palntmg of stucco, and gutters. '

: 13, Thetotal contract price was $59,970, and the cost breakdowns were made for
demolition ($6,160), framing ($8,400), stucco ($6,156), membrane ($13;860), copper flashing
(83,360), tile purchase and installation ($12,320), and railing ($9,714).

14, Payments were scheduled as follows: (1) a "deposit and first draw" of $15,500
was due at sighing of the contract "to confirm start date and provide scoped itéms 1-5 of Work
- Contract.” (Bxh 4, at p. 110,); (2) a sécond payment of $15,500 was due upon completion of
contract work ttems 6, 7 and 8 through scratch coat and dry-in coat of membrane; (3) a third
payment of $15,500 was due upon completion of membrane, brown coat to stucco and tile
~ delivery to the project; and (4) the balance of $13,470 was due upon completion of the project.

15, Smith initialed each page of the contract and signed its last page.
16,  The contract did not contain the statement regarding an unconditional claim or

lien release to be given. the homeowner for any portion of the work for which payment has been
made, as required by section 7159, subdivision (c)(4) of the Code.




17.  Also on August 29, 2013, the perties executed a five-page "Warranty for
Watetproof Deck Coatings," which also contained Smith's initjals on every page. The warranty
‘contained different terms depending on the type of waterproof membrane used, The warranty
code referenced on the signatare page is "2A," which provided a 10-year warranty, the longest
texm provided under the warranty, for "Overlay of Existing Coating with NCS-6000 &
- Amerilyte." (Bxli, 4, at pp. 31 and 34.)

.18 a Both Homeowners testified that the NCS 6000-UVS product sheet was given 1o
them with the contract, Smith testified that it was given to him with an unsigned copy of the
coutract, but he appeared to refer interchangeably to the asséssment, where Respondent agreed
the product data sheet was included, and to the actual contract, Jud: Smith testified that thie
* product data sheet, accompanied with a signed copy of the contract, was sent to them on August

30,2013, The Homeowners did not testify about any discussion of the product data sheet at the
time the conitract was signed, and unlike all pages of the contract or of the warranty, the NCS
.6000-UVS product data sheet did not contain the Homeowners' initials or signature, or
Respondent's signature. McKenna denied that he attached or otherwise made the NCS 6000~
- UVS product sheet a part of the home improvement contract. In these circumstances, it was not

- . established that the NCS8'6000-UVS product sheet was actually part of the home improvement

contract between Respondent and the Homeowners.

. * b Nevertheless, even if specific watetptoof membrane specifications were
not incorporated into the contract, Respondent planned to install an NCS waterproof membrane
. and Smith reasonably.expected the ingtallation of an NCS membrane. Thus, Respondent left an
NCS Crushed Granite membrane saraple on August 27, 2013, provided a product data sheet for
the NCS 6000-UVS on August 29, 2013, and referred to installation of an NC§ waterproof
membrane in item 9 of the scope of work section of the confract. -

19 On September 13,2013, McKenna submitted & written proposal for removal of
additiontal dry rot fungus and excessive moisture damage uncovered after commencement of the
project, as contemplated by item 3 of the scope of work in the contract, On the same date, Smith
accepted the proposal, agreeing to pay an additional $5,472..

20, a. The Homeowners paid Respondent $15,500 on September 9, 2013 (first draw),
$15,500 on September 27, 2013 (second draw), $5,472 on September 27, 2013 (supplemental
contract), and $15,500 on October 17, 2013 (third draw), for a total of $51,972,

b. In late November or early December 2013, Respondent and Smith
disagreed about whether installation of the glass panels requited a permit, and Smith called
another contractor, Central Coast Glass, to perform the work called for under the contract
between Respondent and the Hormeowners. On December 3, 2013, the Homeowners paid Central
Cost Glass $3,749.61 for the work.
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Choice/Substitution of Waterproofing Membrane

21. NCS is Respondent's primary source for waterproofing membranes. On August
29,2013, McKenna called NCS to order the waterproof membrane. His contact at NC'S was out
of town, and McKenna ordered the waterproof meémbrane from Cerboline; his secondary source,
The Carboline Reactamine ET Waterproof Membrene (Carboline) was the one actually used on
the project. ‘

. 22. " Respondent deemed the Carboline product comparable to the NCS Extra Tough
menmbrane he planned to use once the Homeowners opted for a tile floor on their deck. The
manufacturer specifications called for an installation thickness betweer 30 to 250 mils.

23.  Respondent did not obtain a written change order from the Homeowners in order
to use Carboline instead of NCS 6000-UVS or another NCS product. In fact no authorization,
written or otherwise, was sought from the Homeowners prior fo the substitution.

24.  a As set forth below, the Board contracted with Gary Lasater (Lasater), the
principal of Gary Lasater Construction, Inc,, to conduct an inspection of the project. Lasater
holds contractor licenses in.classificafion A (General Engineering Contractor), classification B * -

_ " (Generil Building Contractor), subclsssification CS (Conorete Contractor), and subclassification

12 (Barthworks and Paving Conttaétor). Lasater has been involved in many projects involving
-waterptoofing, buthas only actually applied a waterproof membrane on three occasions. |

.o~ b7 Lasater opined that all change orders are required to be in writing under .
the Contractors State License Law. Changing the waterproofing membrane from the NCS 6000-
UVS product to the Carboline product would, therefore, require a writtén change order,

25. a  Respondent called David L. Mazor (Mazor), the founder and owner of
NCS, as a witness. Mazor, who holds General Building Contractor licenses in California and
Nevada, has spent over 35 years in the construction industry, developing or applying
- waterproofing coatings, among other things. TheNCS 6000-UVS Waterproof Membrane is ih a
class of polyurea membrane products, which arc durable, flexible, water resistant compounds
-designed to be applied over multiple surfaces. Mazor referred to the Carboline membrane as
"identical” to the NCS 6000-UVS, with the same properties and the same manner of application.

b. In Mazor's opinion, if someone could not obtain the NCS 6000-UVS
. membrane, Carboline would be an acceptable substitute. ' . S

26.  Given Mazor's extensive knowledge and expetience in. waterproofing applications
and his greatet knowledge of the products involved, his testimony regarding waterproofing
applications is credited when in conflict with Lasater's. However, expert testimony is not
necessary to resolve the question. of whether Respondent fajled to comply with the law regarding
getting authorization from the consumer prior 1o a change to the Work Contract ot compliance

_with Section 7159.6 of the Code.




27, While Respondent attempted to establish that the substitution of the Carboline
membrane for the NCS 6000-UVS is not a “material” change in the contract that would have
triggered the need for Respondent to obtain a change order, this is not the standard Respondent
must meet.. The Contractors” State License Law requires all changes to be in writing* and .
plainly does not permit exemption or deviation from the requirement that a contractor obtain
written authorization from the consumer prior to making any change to the contract. There is no
~ exemption for product substitutions or deviations where the change is deemed “not material” in
the sole discretion of the contractor, The Work Contract also states, in part, that, “[ajny
deviation” will not be performed “unless a written extra work order is executed by the
customer,..” (Exh. 4 atp. 110,) McKenna admitted that he neither had discussions with Smith

" not provided the Homeowners with a written change order before unilaterally substituting
another product, (AR Vol. VI, 208:20-25, 209:1-6.) However, this is contrary to the terms of the
Work Contract and the warranty identifying the product as an NCS product (see Factual Findings
{1, 17 and 18b); and therefore required written authorization from the IHomeowners fo be
enforceable under Section 7159.6 of the Code.

Commencement of Work on the Profect

- 28 a’ - McKenna testified that he performed sigﬁjﬂcaizt‘administraﬁve work
before the stdit of construction. In addition o ordering the waterproof membrare on August 30,

2013, he met with project manager Scott Wilson (Wilson) to plan and schedule tasks associated
with the project. . ‘ :

- b." - Atthe time of the Smith project, McKenna believed .that he could charge o
for administrative work Before the start of construction work. He now realizes his understanding
was in exror, and has madé necessary changes in his standard contract language.

29, Work on the site of the project started on September 11, 2013, Glass panels were
removed and protective construction paper was placed over areas that could be impacted by
debris during demolition, and demolition was commenced.

30. . Asof September 27, 2013, when the second payient was made by the
Homeowners, Respondent had completed demolition (item 1 of the contract), removed stucco
(item 2), inspected underlying framing for damage (item 3), and had commenced installation of
‘blocks at the outside perimeter (item 4) and had commenced the installation of new plywood
(item 5.) The work required by the supplemental contract was completed.

Tile Insz‘allar{on (Grout Joints)

31.  The Homeowners ultimately selected a 12-inch by 12-inch concrete composite
Mexican Saltilio tile manufactured by Coronado Stone Produets (Coronado). Mexican Saltillo

* Section 7159(c)(5) of the Code provides that contractors must comply with the following: “A.
change-order form for changes or extra work shall be incorporated into the contract and shall
become part of the contract only if it is in writing and signed by the parties prior to the
commencement of any work covered by a change order,”

8




tile is named after the town in Mexico where the tile originated. The Saltillo-tile tends to have
irregular perimeter and height, although manufactured tiles like the Coronado product selected
by the Homeowners are more regulag.

{

32.  The tile was installed during the week of October 14, 2013, a job that consumed
five days. The installation was performed by Quality Tile, whose principal is Rodney Alexander
Gibson (Gibson). Mark Lopez (Lopez) was the main tile setter during the installation and
supervised other workers, Gibson and Lopez testified that the tile had been properly installed.

33, Iniis "Installation Specifications” sheet, Coronado suggests a one-half-inch grout
joint, (Exh. 17, at p. 6.) According ‘o the mapufacturer specifications for the grout used, '
Polyblend Sanded Grout, the product is recommended to £1] Joint widths of one-eighth inch to -
one-half inch, '

34, Lasater has worked in over 1,000 jobs involving installation of Saltillo tiles. In
testimony not disputed, Lasater opined that accepted industry standards for good and
wotkmanlike construction require a contractor to follow a manufacturer's tile installation
recommendations. In Lasater's opinion, ; Respondent failed to install the tile on the Smith project

~ Inaccordance with.industry staindards hecause the grout joints did not follow the manufacturer's
" ong-half-inch specification and were not uniform, ranging in size from one-half- inch to one-and-
© - one-half inches. Some of the joints measured about three-quarter of an inch and others about one

inch: The one-and-one-half inth Joints wete found along the south edge of the deck. The

- variability in the size of the gtout joints was greater than allowed by industry standards or

necessitated because of the. hiitirre of the tile. Complainant presented. photographs which

- supported Lasater's observations and testimony about the size and regularity of the grout joints.

35.  Respondent called Mark Marsch (Marseh), owner of a consulting firm that bears
his name, as an expert in tile installation. Marsch is not licensed as a contractor, but over the past
35 years has installed tile on abowut 25 projects and overseen tile installation on about 100 othars,

36, Marsch opined that the tile installation complied with industry standards, With the
exception of the one-and-one-half-inch area along the south edge of the deck, he measured the
grout joints to average between one-half and five-eighth inches. In his opinion, such range was
acceptable and consistent with the nature and rustic appearance of the Saltillo tile. - :

37.  Lasater's testimony is credited, as it is more persuasive and supplemented by the
record evidence. Grout joints greater than one-half inclies, including measuring three-fourths of
an inch, one inch, and one-and~one-half inches, were observed and documented by Lasater. The
lack of uniformity and variation in grout joint size were niore significant than would be expected
given the nature of the tile used and the scope of work for this contract, The Work Contract
specifically stated “Install tile to same layout, design and size of existing.” (Exh. 4, p. 109.)
Lasater further confirmed that “that’s what the owner wante d, three-quartet-inch grout: same
layout as before, 12-inch variance by half inch, Half inch was not acceptable.” (AR Vol. I11,
73:5-8.) ' '




38 a Installers left a one-and-one-halfeinch grout joint along the south edge of -
the deck, :

b. Lopez testified that he spoke to Smith when he realized that there would
be one-and-one-half-inch grout joints on the south end of the deck. Lopez testified that he gave
Smith the option of using pieces oftile to avoid the large joints, and that Smith just told him "o
just go abead and grout it." o

c. Smith testified that when informed by the installers about the potential ope-and-
one-half-inch joints, he said he did not want such large joinits. He suggested that the installers
* could increase the size of the grout joints in the south end by one-eighth, to a total of five-
eighths. According to Smith, the installer simply walked away. Smith denied giving direction
for whete the tile layout would begin. In light of Smith's credible, detailed contrary testimony, it
was not established that he authotized the one-and-one-half-inch grout joint, Also, Smith’s
testimony is consistert with the scope 6f work contained in the Work Contract. Smith testified
that he “wanted it [tile] replaced in the same layout as what my original tile was,” (AR: Vol. I'
62:11-12), and the “same layout we could possibly get in thres-quarter inch joints” (AR Vol.
1163:14-15). - |

39, - InTLasater's opinion; leaving a one-and-one-half-inch grout line along the south
. edge of the deck constitutes a departureifrom industry standards. The grout line is unsightly and
- could break off. The coritiactor should have started laying the tile on'the southerly edge and
make necessary adjustments in tile-size to avoid the one-and-one-half<inch grout line, Lasater's
. .apinion i persuasive and ‘sufficient to establish a deviation from industry standards,

40.  Marsch opined that homeowner input must be considered and that a coniractor's
obligation is to present options for the homeowner to' decide. Because he was informed that
Smith was given the choice and opted for the course the installers followed, Marsch found no
deviation from industry standards. Marsch's opirion is based on the false premise that Smith,
authorized the one-and-one-balf-inch grout joints and is not credited. o

The Deck ,S;!ope and the Tile Installation

41. - During his inspection of the project, Lasater measured the slope of the deck using
a digital level. The deck*was not uniformly level. Some areas of the deck had no slope, and-one
area sloped toward the house. Some-of the tiles were lower than adjacent tiles. .

42.  As established by the credible testimony of Lasater, industry standards require
thiat structures built over living spaces, such as the Smith deck, drain away from living spaces at
a two percent slope. This testimony was partially supported by McKenna's testimony that he
assumed in preparing the contract that the slops was two percent as required by codes, and by
McKenna's inclusion of the language in the contract, i.., item 5 of the scope of work indicating ' -
 that “the deck is assumed to have a 2% slope to outside edge for industry standard drajnage.”
Marseh's contrary, testimony that &1l that was required was "positive drainage” is unsupported
* and unpersuasive,
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43.  The evidence established that the deck did not have a two petcent slope before
commencement of work by Respondent, a fact that was not known to Respondent. Lasater
testified without contradiction that the industry standard required Respondent to bring-up the
matter of the substandard slope to Smith for the homeowner to decide if he wanted to fix the
problem. Lasater opined that the fact that Respondents uncovered a less than 2% slope to-install
the concrete tiles meant that Respondents should have placed written notice of the slope issue in
writing fo the homeowier, either in a change order or a letter. (AR Vol. V 29:18-25). In
addition, the contract at Item No. 5 specifically required Respondent to provide an additional
quote if the “slope is inadequate” prior to sheathing installation (Ex. 4, p. 16). Lasater opined
‘that this statement meant it was assumed that “the deck was going to have two-percent fall. If
there was not two-percent fall, once it was exposed, then there would be additional quote to
retrofit” (AR Vol. V 45-:18-21).

44,  a. There is conflicting testimony regarding whether Respondent brought the
- matter up to Smith regarding fixing the deficient slope, McKenna and Wilson testified, with
corroborating photographic evidence that once the tile had been removed and the substrate had
been exposed, McKenna, Wilson and another employee of Respondent, confirmed that the slope
of the deck was below two percent. McKenna recalled that it was ong percent or 1.2 peroent in

- the four to,six Iocations where the slope was measured with the digital level. '

..+ 'b. . -Wilsori testified that McKenna had reported his findings to Smith, but did
not provide any further detail about the Homeowner's response. On cross-examination, Wilson,
admitted that he was not present.for the alleged conversation with Smith regarding the deficiency
in the slope (AR Vol IV 163:14-19). His testimony-that the issue was “brought up to Smith”
was based only on the fact that McKenna told him that the conversation with the Homeowner
had happened (AR Vol. IV 163:20-22), ' . '

C. MoKenna testified that Smith was at the top of the stairs when they were
taking the measurements, McKenna spoke to Smith and informed him the slope was one percent,
Smith then asked what it would take to fix it, McKenna told him that he would have to retrofit
the framing and that it would probably cost about $19,000. McKenna said he had to consult with
an engineer before making a formal bid. According to McKenna, Smith said "no way, this deck
is costing me-too much, will it drain?" When McKenna said that there was positive drainage in
the deck, Smith told him to just prepare an estimate to fix the dry rot. As set forth above at
Factual Finding number 19, the supplemental proposal was submitted on September 13, 2013,

d. Smith testified Respondent never reported the slope was less than two percent
-or provided the opportunity to enter into a supplemental contiact to correct any deviations.

e. McKenna's testimony ts not corroborated by Wilson's testimony, since ,
Wilson was not present when the alleged conversation with Smith supposedly occutred. There is
also no corroborating documentary evidence that Smith was notified. In fact, other than
McKenna’s bald assertion that the conversation happened, there is no evidence that Respondent
+ provided any sort of written notice or quote for a change order to the Homeowners about the
inadequate slope as-required by the Work Contract and consistent with the standards deseribed
by Lasater. Any conclusion that the Homeowners were notified is considered Speculative,
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f. Accordingly, it is not established that McKenria met industry standards by
bringing up the matter of the substandard slope to Smith for the homeowner to decide whether he
wanted to fix the problem. Regardless, the Accusation charges Respondent with deviating from
acoepted trade standards by failing to install concrete tiles at a proper slope for drainage.

45, InLasater's opinion, in addition to the absence of the two petcent slope,

| ~ Respondent's work deviated from industry standards in that the tile installation failed to direct

the water away from the residence, and some areas of the deck sloped toward the house (“reverse
slope?”). Drainage, as well as aesthetics, was further diminished by the fact that some tiles were
set lower than adjacent ones. This testimony, which is also supported by photographic gvidence,
is credited and establishes a deviation from the standard of care.

46.  Because of the poor workmanship in the tile installation, Lasater concluded that
the only way to correct the problem was to “redo the deck” (AR Vol. V 35:14-25, 36:6-22). This
would include: replacing the tile deck and the glass panels, adding necessary sleepets on the
sheeting 1o obtain a 2% minimum slope, installing new plywood shecting, installing a new
waterproof membrane, re-installing the tile per manufacturer’s instructions and re-ingtalling the
glass panels (Exh. 19). ' '

Installation of Deck Perimeter Wall

. 47. - The homeowners ‘wanted to use the existing glass for the deck walls. Smith
testified that City of Morre Bay. (Morra Bay) staff had advised him that a new permit would not
- be required if no ¢hanges were made to the perimeter layout or the size of the glass pahes. -
Respondernt agreed to comply -with the Homeowners' wishes, but concluded, based on his own
subsequent discussions with Morro Bay representatives that a permit would be required because
oversize glass was being used. '

48. + Respondent declined to perform the work unless Smith agreed to Morro Bay
inspection and Smith did not accede. As a result of the disagreement over the permit issue, the
Homeowners contracted with Central Coast Glass to install the glass panes.

49.  SE Technologies, whose principal is John Ebrahimi (Ebrahimi), a subcontractor
hired by Respondent; fabricated the required 15 metal posts and delivered them to the project.:
On November 26, 2013, Ebrahimi met League, an employee of Central Coast Glass, to show him
where the posts should be placed. Ebrahimi and League verified there was sufficient material to
. which the posts could be attached. A dispute thereafter ensued 2bout who was responsible for

paying for Ebrahimi's work. Respondent eventually paid Ebrahimi.

50.  OnDecember 2, 2013, Ceniral Coast Glass installed the glass posts and glass
panes. '

Homeowners’ Complaints and Investigation

5L a On November 29, 2013, Smith sent Respondent an email detaifjilg his
perceived problems with the project, including the application of the waterproof membrane, the
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tile installation, and the'deck perimeter wall installation, Smith calculated he had overpaid
Respondent $22,424 in light of the poor workmanship and work not performed. Smith asked
Respondent not to visit the Property unless invited and supervised. Smith requested all lien
releases and an accounting of money paid by respondent to subcontractors and for materials used
on the project. At the hearing, Smith explained that he sought the information because he did not
want any subcontractor to file a lien on his property. '

b. Respondent did not provide the requested fien releases because no liens
had been filed by any of the subcontractors. '

52, OnDecember 9, 2013, Smith filed a complaint with the Board. The matter was
assigned to Enforcement Representative Maria Gonzalez (Gonzalez). As part of her
investigation, Gonzalez requested industry expert Lasater to inspect the property.

33. OnApril 10, 2014, Lasater inspected the property. Gonzalez and Smith were-
present, Another contractor hired by Smith, Bill Leys (Leys) joined them after Lasater and -
Gonzalez started a discussion about the complaint with Smith. -

54, - . Smith fequbsted Lasater to perform destructive testing to examine the
thickness of the membrane. Smifth asked Lasater to inspect an area in the northeast section of the -
deck where thete whs a'broken tile. Using a saw, Leys removed the grout and tile, and cut out a
‘one-half-deep foiwr-inch by four-inch piece of the underlying plywood. The waterproof
‘membrane was Visible on'top of the sample. Lasater examiried the sample, and using a calipér
- provided by Leys, measured the membrane to be approximately 35 mils thick.

+ b. Lasater then selected a different location, on the southeast section of the deck,
to obtain another sample. Leys followed the same procedure to remove another four-by-four
piece of the plywood sheeting. Using the same caliper, Lasater determined the membrane
measured 40 mils in thickness. ’

55.  Lasater submitted his report to Gonzalez on June 16,2014,
Expert Opinion and Findings Regd;'ding the Waterprogfing Membrane

56.  Lasater opined that accepted industry standards for good and workmanlike '
cobstruction require a contractor to use the membrane thickness recommended by the
manufacturer. In this case, the required thickness was the 45 to 125 mils specification contained
in the NCS 6000-UVS product data sheet Respondent attached to the contract with Smith.
Lasater concluded that the product data sheet had been attached to the contract based on his
review of confract materials and his discussions with Smith. Because the two samples obtained
on April 10, 2014 were below the 45 to 125 mils range, Lasater concluded the membrane had ot
been installed in accordance with the manufacturer's requirements and, therefore, Respondent's ,
~ instaliation was below industry standaxds. : :
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57, Lasater testified that his opinion would not change even if Carboliné waterproof
membrane had been installed because the homeowners were promised a membrane thickness of
45 to 125 mils, :

58, a Mazor questioned the reliability and validity of Lasater's testing of the
membrane thickness. Inl testimony that was not directly challenged, Mazor testified that the
testing thethickness of polyurea membranes is governed by standards developed by the -
American Society for Testing and Materials (ASTM). ASTM has protocols for noninvasive as
well as for invasive testing. If invasive testing is to be undertaken, as was done in the Smith
project, then ASTM requires examination of multiple samples obtained on a specified grid to
ensure a valid measure. In the Smith deck, ASTM standards require 45 separate measurements
- clustered in three separate circles of six inches in diameter each. -

_ b. Tnasmuch as the testing of the Smith deck was not condueted in accordance
with ASTM testing standards, the results obtained from the two samples measured by Lasater are
insufficient to establish the thickness of the membrane.

59.  Mazor further testified that éven if the results obtained by Lasater were accepted,
. the thickness.of the Carboline waterproof membrane was within acceptable limits. In Mazor's
opinion, posi-installation medsurements must take into account absorption into the substrate. For
instance, steel would absorb imore 'of the membrane than wood. In the Smith deck, a 30 mils

thickness on'a one-and-one-eighth plywood surface would be more than adequate 1o waterproof
the deck. '

- 60.  Mazor explained that the 45 to 125 Mils reference in the NCS 6000-UVS refers to
the average thickness of the application, but that the product is designed to be effectivé at
thicknesses of 20 to 215 Mils, as set forth in its product specification.,

61.  Inlight of Mazor's credible testimony, it was not established that Respondent
deviated from industry standards in his installation of the Carboline waterproof membrane in the
Smith project. :

Cost to Complete Project

62.  Lasater caleulated the cost to complete the project in accordance with industry
standards. His caleulations included replacement of the membrane and the tile. The total cost to
repair all complaint items was $36,220, Of this amount, $13,120 was for the installation of tile,
grout and sealer. Installation of a new waterproof membrane was $13,860. Other items, such as
removal and reinstallation of the glass panels ($2,200), demolition of the floor tile and thin set
(85,640), and removal of debris ($1,400.), pertained to both jobs. Respondent did not present any
conirary caleulations, and Lasater's estimates establish the cost to complete the project, At
hearing, Lasater added $6,000 to his estimate for materials and labot to create a slope in the declk
that was at least equal to what the deck had before Respondent's work, '
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Completion of the Project in Accordance with Trade Standards

. 63.  Respondent willfully departed from accepted trade standasds for good and
workmanlike construction in the tile installation on the Smith project, as set forth in factual
finding numbers 31 through 46. ' )

64.  Infailing to complete the Smith project in accordance with accepted trade
standards, Respondent failed in a material respect to complete the project for the price stated in
~ the contract, by reason of factual finding numbers 31 through 46.

65. a. Respondent's failure to corplete the Smith project in accordance with -
accepted trade standards caused substantial injury to the Homeowners.

b, The cost to repair the tile installation deficiencies and to complete the
project in accordance with trade standards is $28,360, which is the total of the cost to temove the
existing tile ($5,640), the cost to replace the tile ($13,120), the cost to return the slope lost during
tile installation ($6,000), the cost to remove and reinstall the glass panels ($2,200), and the cost
to remove debris ($1,400). ' _ :

: .¢’”  The damage suffered by the Homeowners is $28, 360, At hearing,
Respondent’s counsel argued that Smith had received a settlement check from Respondent’s
instirance company to resclve the financial injury claim. Therefore, to the extent that fhe
Homeowners® claims have beenthe subject of a civil action that has been settled for monetary
«damages providing for full and final satisfaction of the civil case, the Board may not require

. Respondent to pay any additional sums to the benefit of the Homeowners.®

Costs of Investigation and Enforcement

66.  The Board has incurred $960.34 in investigative costs, $875 in industry expert
costs, and $5,395 in charges from. the Attorney General's office, for a fotal of $7,230.34, In light
. of the violations established, the Administrative Law Judge found that the reasonable costs are
50 percent of the total costs, or $3,615.18. Pursuant to Section 125.3(d), this finding is not
reviewable by the Boatd to increase the cost award. ‘ -

LEGAL CONCLUSIONS
The Purpose of the Contractors’ State License Law .

1. The purpose of the Contractors” State License Law is to protect the public from
incompetence and dishonesty by those who provide building and construction services. The
‘licensing requirements provide minimal assurance that all persons offering these services in
California have the requisite skill and character, understand applicable local laws and codes, and
know the rudiments of administering a contracting business, (Hydrotech Systems, Ltd. v. Oasis

¥ See Section 143.5(b) of the Code.
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Waterpark (1991) 52 Cal.3d 988, 995; Smith v. Workers’ Comp. dppeals Bd. (2002) 96
Cal.App.4th 117, 126.) : . ‘

2. The public policy behind Section 7159 of the Clode is to encourage written
contracts for home improvements in order to protect unsophisticated consumers. (dsdourian v,
Araj (1985) 38 Cal.3d 276, 292). :

Expert Testimony o

3. Expert testimony is required to establish the standard of care with respect to a
profession. (See, Flowers v. Torrance Memorial Hospital Medical Center (1994) 8 Cal.4th 992,
1001; Williams v. Prida (1999) 75 Cal.App.4th 1417, 1424, ‘

4, The California Court of Appeal in Osborn v. Trwin Memorial Blood Bank (1992)
3 Cal. App.4th 234, 277, quoting from a list of authorities, stated as follows: “Ordinarily, where
a professional person is accused of negligence in failing to adhere to accepted standards within
his profession the accepted standards must be established only by qualified expert testimony
[citations] unless the standard is a matter of common knowledge. [Citation.] However, when the
matter in issue is within the knowledge of experts only and not within common knowledge,
' iekpert evidenoe is conclusive and camot be disregarded.”

Applicable Statutory Provisions

.5 Business and Professions Code section 7090 provides, in pettinent part, that the
Registrar may “temporarily suspend, or permarently revoke any license or registration if the

+ - applicant, licensee, or registrant, is gitilty of or commits arty one or more of the acts or omissions

constituting causes for disciplinaty action,”

6. The standard of proof in an administrative discipliary proceeding secking the
suspension ot revocation of a contractor’s license is clear and convincing evidence. (Bus. &
Prof. Code, § 7090.) ' : : a

7. A willful departure “in any material respect from accepted trade étan_da.rds for
good and workmanlike construction” is grounds for disciplitiary action, unless the departure was
in accordance with an architect’s plans and specifications, (Bus. & Prof. Code, § 7109, subd.

6 .
(&).)
8. Failing, in a material respect, to complete a construction project for the price
stated in the contract is cause for disciplinary action, (Bus. & Prof. Code, § 7113.)
9. Business and Professions Code section 7159 is an extensive proviéion in the
Contractors’ State License Law that identifies information and specific language that must be

- ® A “willful” violation does not require proof of Respondent’s intention to violate the trade
standard, which it is assumed to know., Rather, “willful” means that respondent intended to
perform work in the manner that it did and, if trade standards were not met, the failure o build
according to the trade standards is deemed “willful” within the meaning of section 7109. _
(Mickelsan Concrete Construction v. Contractors’ State License Board () 979) 95 Cal.App.3d
631, 634-5.) '
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included in every home improvement contract where the labor, services, or material to be
furnished exceeds $500. The broad requitenients in section 7159 range from headings and topics
that must be included in every homs improvement contract, to specific language regarding a
consumer’s three day right to cancel, a limitation on the amount of any down payment,
insurance, workers compensation, liens, and other categoties of information that must be
included, '

10.  Business and Professions Code section 7159(c) provides, in pertinent part:

In addition to the specific requirements listed under this section,

every home improvement contract and any person subjectto

licensure under this chapter or his or het agent ot salesperson shall
-comply with all of the following: : '

(4) The contract shall include a statement that, upon satisfactory
= - .. payment being made for any portion of the work performed, the
. contraetor; prior to any further payment being made, shall furnish to
- the person.dontracting for the home improvement or swimming pool
" viork a full and unconditional release from any potential lien claimant .

clai or tnechanics lien authorized pursuant to Sections 8400 and
8404 of the Civil Code for that portion of the work for which
payment has been made,

11.  Business and Professions Code section 7159.5, subdivisien (2)(3), codifies the
required language in section 7159 about down payments. Under section 7159.5, subdivision (2)(3),
if the contractor charges a down payment, it may not exceed $1,000 or 10 percent of the contract
amount, whichever is less. Except for that down payment, “the contractor may neitherrequest nor
accept payment that exceeds the value of the work performed or material delivered.” (Bus. & Prof.
Code, § 7159.5, subd. (2)(5).) - - :

12.  Business and Professions Code Section 7159.5, subdivision (a)(6), in pertinent part
provides: “upon any payment by the person contracting for home improvement, and prior to any
further payment being made, the contractor shall, if requested, obtain and furnish to the person a
full and unconditional release from any potential en claimant claim or mechanics lien authorized
pursuant to Sections 8400 and 8404 of the Civil Code for any portion of the work for which
payment has been made.” ' A

13. Business and Professions Code section 7159.6 provides, in pertinent paﬂ:

{a) An extra work or change order is not enforceable against a buyer unless the
change order sets forth all of the following: '

(1) The scope of work encompassed by the order.

(2) The amount to be added or subtracted from the contract.

(3) The effect the order will make in the progress payments or the
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completion date. ..,
14, .Business and Professions Code section 7122 provides, in part, that:

The performance by an individual, . . . [or] corporation, . . . of ah act or omission
constituting a cause for disciplinary action, likewise constitutes a cause for disciplinary
action against a licensee other than the individual qualifying on behalf of the individual or
entity, if the licensee was a partner, officer, director, manager, or associate of that
individual, . . . [or] corporation, . . . at the time the act or omission occurred, and had
knowledge of or participated in the prohibited act or omission,

15, Business and Professions Code section 7122.5 provides, in part, that: .

The performance by an individual, . . . [or] corporation, . . . of ani act or omission
constituting a cause for disciplinary action, likewise constitutes a cause for disciplinary
action against a licensee who at the time that the act or omission oceurred was the
qualifying individual of that individual, . , . Jor] corporation,. . . whether or not he or she -
had knowledge of or participated in the prohibited act or omission. '

First Cauge for Discipline

'16. - Cause éxists to'discipline Respondent's license pursuant to section 7109,

' subdivision (), in that Respdndent willfully departed from accepted trade standards for good and
- wortkmanlike construction in materidl tespects in the Smith project, by reason of factual finding
' nurnbets 31 through 46 and 63 and legal conclusions 1, and 3-7,

17. Except as set forth in legal conclusion number 1 with respect to the tile _
installation and the failure to maintain consistent grout joints, canse does not exist to discipline
Respondent's license pursuant to section 7109, subdivision (a), for willful departure from
accepted trade standards for good and workmanlike construction, by reason of factual finding
numbers 56 through 61 and Legal conclusions 3-6. ' -

Second Cause fo'.r Discipline

18.  Cause exists to discipline Respondent's license pursuant to section 7113 in that
" Respondent failed to complete the Smith project for the price stated in the contract, which
resulted in substantial injuty to the Homeowners, by reason of factual finding numbers 31
through 46, 63, and 64 and legal conelusions 1, 3-6, § and 16, .

Third Cause for Discipline -
19, Cause exists to discipline Respondent's license pursuant to sections 7159 and
7159, subdivision (c)(4), in that he failed to include required terms in the home improvement

contract tendered to the Homeowrers, by reason of factual finding numbers 11 through 16 and
legal conclusions 1,2, 3, 6, 9 and 10.
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Fourth Cause Jfor Discipline

20, Cause exists to discipline Respondent's license pursuant to section 7159.5,
subdivision (a)(3), in that Respondent requested and received a down payment in excess of
$1,000 or one percent of the contract price, by reason of factual finding numbers 1 through 16,
20, and 29, and 30, and legal conclusions 1, 5, 6 and 11. :

Fifth Cause for Discipline

21, Cause exists to discipline Respondent's license pursuant to section 7159.5,
subdivision (a)(5), in that Respondent requested and received a payment in excess of the work
performed as of September 27, 2013, by reason of factual finding numbers 11 through 16, 20,
and 30 and legal conclusions 1, 5, 6, and 11, -

Sixth Cause for Discipline

22, Cause exists to discipline Respondent's license pursuant to section 7159.5,
. subdivision (a)(6), in that. Respondent failed to provide Smith with lien releases after Smith's
 request forithe releases, by reason of fagtual finding number 51 and legal conclusions 1,5, 6and
2. ’ T | | 2

Sevéntk Cause for Discipline

23, Cause existsto discipline Respondent's license pursuant to section, 7159.6, in that
it was established that Respondent fafled to execute written change orders in the Smith project, -
by reason of factual finding numbers 21 through 27 and legal conclusions 1-6, 9 and 13,

Cost Recovery

24, Cause exists pursuant to section 125.3 to order Respondent to pay the Board's
costs of investigation and prosecution, in the sum of $3,6 15.18, by reason of legal conclusions 16
and 18-23, and factual finding number, 66. '

Penalty Determination

25.  The Board has issued Disciplinary, Guidelines that set forth factors to be
considered in determining whether revocation, suspension or probation is to be imposed in a
giver case (Title 16, California Code of Regulations section 871). Those factots include: the
nature and severity of the acts under consideration, actual or potential harm to the public,
whether the contractor performed work that was potentially hazardous to the health, safety or
general welfare of the public, prior disciplinary record, number and/or variety of curtent
violations, mitigation evidence and rehabilitation evidence. |

26.  The Board’s recommended penalty for discipline involving Sections 7109(a)

{departure from accepted rade standards for wotkmanship) and 7113 (failure to complete project
for contract price) of the Code is & minimum revocation stayed with two years® probation and the
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maximum penalty is revocation. The Board’s recommended mitimurm pena[jcy for violation of
Section 7159 (home improvement contract requirernents) is a 60-day suspension, stayed, and a
one-year probation, and the maximum penalty is revocation, '

27, Tuning to the factors the Registrar considers in assessing & penalty, the first is the
nature and severity of the acts under consideration. The laws that Respondent violated in this
case are in place to help ensure that contractors meet minimum trade standards for good and
workmanlike construction, petfortn the work contractéd for and abide by their agreements with
the constimer. In addition, the laws help ensure that contractors document the scope of worlk
authorized by the consumer, provide adequate disclosures to the consumet, and refrain from
charging the consumer excessively and for work or materials that have not been provided to the
consumer, Seven different causes for discipline have been sustained involving violations of
multiple laws. The violations committed by Respondent were serious in that such conduct shows
. apattern of disregard for the Board’s laws, with substantial financial harm to the consumers, In
- mitigation, Respondent has no prior record of discipline and McKenna testified that Respondent -

has since adjusted its home improvement contracts to address the legal prohibitions against
receipt of payments in advance of work performed or materials delivered. No rehabilitation
evidence was submitted. ‘

28, 16.19. :Under the Contractors’ State License Law, protection of the public is the
*. highest prictity. Bus. & Piof. Code § 7000.6. The purpose of licensing statutes and |

- administrative proceedings enforeinglicénsing requirements is not penal but public protection.
(Hughes v, Board of Architectural Exanpiners (1998) 17 Cal.4th 763, 784-786; Bryce v. Board of

L Medical Quality Assurance (1986) 184 Cal.App.3d 1471, 1476).

29.  Based upon these considerations, outright revocation or suspension is not
warranted in this case. Public protection would be served by a three-year period of probation on
standard terms and conditions to allow the Board to monitor Respondent and Mr. McKenna to
help ensure that Respondent and the affiliated licensee pay close attention to compliance with the
Board’s laws and regulations. Additional terms will also include the requirement that
Respondent post a Disciplinary Bond or post a cash deposit in the amount of § 15,000.00 to help’
ensure fiscal responsibility. Restitution will be ordered but Respondent will be deemed
compliant with that texin if it submits proof satisfactory to the Registrar that the Homeowners’
claims have been settled for monetary damages and they obtained a release providing for full and
final satisfaction of any civil case (see factual finding number 65). It is believed that the
inclusion of these conditions of probation will assist in addressing issues that led to the present
proceeding and provide for the protection of the public. This finding is supported by all Factual
Findings and Legal Conclusions. o

- 30. Cause to discipline McKenna!s affiliated licensc, Hunter James, Inc., was -
established pursuant to Business and Professions Code sections 7122 and 7122.5. Mr. McKenna
was'the RMO, CEO and President for both licensees at the time the und erlying acts ot ornissions
by Respondent DeckTeck, Inc. ocourred, (See Factual Findings 2 and 3.} In addition, M.
MeKenna was directly involved in all aspects of this case at the time the alleged acts or
omissions occurred (see factual findings). Regardless, according to Section 7122.5, cause for
discipline exists whether or not Mr. McKenna had knowledge of or participated in the prohil\:ited
act. _ ' :
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ORDER

Based upon the foregoing, the following order shall issue:

DeckTech. Inc,

General Building Contractor License mumber 796956 issued 1o Decktech, Inc., Ronald
James McKenna, RMO, shall be immediately REVOKED, the revocation shall be STAYED, and
Respondent’s license shall be placed on PROBATION for a period of three (3) vears under the
_following terms and conditions: . .

1. . Respondent shall comply with all federal, state and local laws, including all
. building laws and uniform codes, governing the activities of a licensed contractor in Cal%fornia.

2. . Respondent and any.of respondent’s personnel of record shall appeat in person for
interviews with the Registrar or his designee upon request and reasonable notice,

, 3. If respondent violates probation or any condition of probatioil in any respect, the
Registrar, after giviig fotictland oppbrtunity to be heard, may revoke probation and impose the
disciplinary order that was stayed,

. 4; . ITI8S FURTHER ORDERED that respondent, as a condition of licensure, on the

* effective date of this Decision shall have on file a Disciplinary Bond or post a cash depostt in the
amount of $15,000.00; for & period of not less than two yeats pursuant to Section 7071.8 of the
Business and Professions Code, -Any suspension for failing to post a Disciplinary Bond or a cash
deposit, or any suspeasion for any other reason, shall not relieve the Respondent from complying
with the terms and conditions of probation. Furthermore, suspension of the license during the -
period of probation, for any reason under this chapter, will cause the probationary period.to be
automatically extended in time equal to the length of time that the license isjot in a clear and
active status. ' - ’

s, Respondent shall reimburse the Board for its costs of investigation in the amount
of $3,615.18 within 30 days of the effective date of this decision.

6. Respondent shall submit copies of documents directly related to the person’s
cobstruction operations to the Registrar or his designee upon demand during the probation period.

7. 1t is also ordered that Respondent make restitution to the Homeowners in this

matter in the amount of $28,360, Respondent may satisfy this requirement by providing proof
' satisfactory to the Registrar of either: (a) payment to the Homeowners; or, (b) proof that the

Homeowners’ clairas have been settled in a civil case for monetary damages and Respondent or its
agents obtained a release praviding for the fiill and final satisfaction of the Homeowners’ claims.
Failure to make the payment or provide satisfactory proof of payment or, in the alternative, proof
of civil settlement within 90 days of the effective date of the Registrar's decision in this matter
shall constitute a violation of probation.
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8. Upon successful cornpletion of probation, the contractor’s license will be fully
restored. -

Hunter James. Inc.

General Building Contractor License tumber 862903, issued to ITunter James, Inc.,
Ronald James McKenna, RMO, shall be iminediately REVOKED, the revocation shall be _
STAYED, and Respondent’s license shall be placed on PROBATION for a period of three (3)
years under the following terms and conditions: : -

L. Respondent shall comply with all federal, state and local laws, including all
building laws and uniform codes, governing the activities of a licensed contractor in California.

2. Respondent aﬁd any of respondent’s personnel of record shall appear in person for
interviews with the Registrar or his designee upon request and reasonable notice,

3, If respondent violates probation or any condition of probation in any respect, the

Registrar, after giving notice and opportunity to be heard, may revoke probation and impose the -
disciplinary order that was stayed. : : v

_—. - 4. - ITIS FURTHER ORDERED that respondent, as a condition of licensure, on the

effective date-of this Decision shall have on file a Disciplinary Bond or post a cash deposit in the
amount of $15,000.00, for a period of not less than two years pursuant to Section 7071.8 of the
Business-and Professions Code. -Any suspension for failing to post a Disciplinary Bond or a cash

© - -deposit, or any-suspension for any other reason, shall not relieve the Respondent from complying

with the tetmns and conditions of probaticn, Furthermore, suspension of the license during the

period of probation, for any reason under this chapter, will cause the probationary period to be
automatically extended in time equal to the length of time that the license js not in a clear and

active statys.

5. Respondent shall submit copies of documents directly related to the person’s
construction operations to the Registrar ot his designee upon demand during the probation period.

6. Upon suceessful completion of probation, the contractor’s license will be fully |
" restored. . s

" The Decision shall become effective on July 10, 2017.
" ITIS SO ORDERED: June 9,, 2017,
W
D

avid Fogt ~
Registrar of Contractors
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- EXHIBIT C

STATEMENT OF DECISION CASE NO. 17CV-0352
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FILED

NOV 02 2018 “
SANLUIS OBISPO SUPERI
BY;
B |Depmy
SUPERIOR COURT OF THE STATE OF CALIFORNIA
COUNTY OF SAN LUIS OBISPO
DECKTECH, INC.; | : Case No: 17CV-0352
HUNTER JAMES,INC,, ~ . B |
| Pefitioners,. |  STATEMENT OF DECISION
v. o | |
REGISTRAR OF CONTRACTORS
CONTRACTORS STATE LICENSE
BOARD DEPARTMENT OF
CONSUMER AFFAIRS,
Respondent.
Petitioners DeckTech Inc., Ronald James McKenna (“MicKenna”) (Responsible
Managing Officer/CEO/President) and atfiliated party, Hunter James Inc., Ronald James

McKenna (Responsible Managing Officer/CEO/President) (collectively “DeckTech™) bring
this petition for writ of admiixist;ﬁtive mandamus pursuant to Code of Ciﬁril Procedure sectien
1094.5, to challenge the administrative hearing decision (“Decision™) of the Registrar,
Conti*actors; State License Board (“CSLB” or “Board™); 'impSSing discipli_ne on Licenses
numbered 796956 and 862903, issﬁed to ‘DeckTech and affiliated party, I-Iuntér'James,

respectively. -
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The Board found that DeckTech engaged in practices that violated the Conttactors’
State License Law (B'us. & Prof, Code, § 7000, et seq.) in the performance of a written home
improvement contract with homeownets Frank Smith (*Smith”) and.J udi Smith, husband and
wife (collectively “Homeowners”), for just under $60,000, to replace a rooftop dgék over the
living quarters of their residence in Moo Bay (the “Project”). Homeowners hired
DeckTech in mid-2013 to replace the tile deck to.correct leaking and dry rot problems. Smith
constructed the original deck in the late 1980s, By November 2013, the relationship between
DeckTech and the homeowners had deteriorated, and eventually Smith filed a complaint with
tl;e Board.’ '

On November 9; 20135, the Board filed Accusation No. N2014-235 agéinst DeckTech
(“Aéc;usation”). The Accusation alleged six cause$ for discipline against DeckTech’s
licenses: :

1. . Section 7109{a); [Departure ﬁorh Accepted Trade Standards for Good and
Workmanlike Construction] for (a) failure to apply enough waterproof }
membrane material to the plywood deck to obtain a consistent A0-45 mils to
125 mils thickness, resulting in-a variable waterproof membrane thickness of
40 mils or less; and, (b) failure to install concrete tiles at & proper slope for
drainage, failure to use a grout bag and grout tool for consistent grout joipts,
and failure to have no streaks after grouting; |

2, Section 7113:"[Failure to .Cﬁmplete Project for Contract Price %tated] for

' .failure. in a material respect to complete the project for the contract price,
thereby requiring the Honieowne‘r to spend substantial amounts in excess of |
the contract price to complete the Ptoject in accordance with the Contract;”

3. Sections 7159, and 715%(c)(4): [Violation of Home Improvement Contract
Form Requirements] for failure to inclr.':de a statement regarding unconditional
claim/lien release to be provided for any portion of work for which payment
has been made; |
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4. Seét@on 7159.5(a)(3): [Excessive Down Payment] for receiving and/or
requesting a down payme:it exceeding the lesser of one thousand dollars
($1,000.00) or ten percent (10%) of the contract amount;

5.  Section 7159.5()(5): [Excessive Payment] for receiving and/or requesting a

 paymentin excess of the value of work perfdrmed or materials delivered; and .

6.  Section 7159.5(=)(6): [Failure to Provide Requested Release] for failureto

. provide a full arid ymconditional lien release after reqﬁested to do so by the
person contracting for the home improvement. (ARG043 - 52.)

This matter came on for hearing before Samuel D. Reyes, Administrative Law Judge
(“ALJ™), Office of Administrative Hearings, in San Luis Obispo, California, on June 15, 16,
and 17, and November 14, 15, and 16, 2016.

During the six-day hearing, the Board amended the. Accusation to eonform to proof
pursuant to Government Code section 11507. Specifically, at paragraph 22, subpart (a) of
the Accnsation, at page 7:12, the word "40-" was stricken. (AR0002,) Paragraph 22, subpart
(b) was stricken and replaced with the following words: "[Petitioner] failed to install concrete |
tiles at a proper slope for drainage and failed to maintain consistent grout j&ints.“ :

Finally, on the last day of the heéring, a seventh cause for ,disciﬁline was added that
alleges: "[Petitioner] is subject to diéciplinéry action under Business-and Professions Code
section 7159.6 for failure to execute written change orders. The circumstances are that
[Petitioner] substituted Carboline for the NCS (Nevada Coating Systems) 6000 UVS coating
without executing a written change order. " (AR0002-3.)

Following the administrative hearing, the ALY submitted his proposed decision to the
Board on or about January 30, 2017 (“Proposed Decision™). The Proposed Decision found
cause to discipline DeckTech's licenses under the ﬂrst"through sixth causes for discipline;
however, regarding the first cause for discipline, the ALJ did not find cause for discipline for
the alleged inadequate thickness of the waterproof membrane material. (1 AR2143-AR2144.)

The ALJ's proposed decision also did not find cause for diséipline under the seventh cause,

for the alleged failure of DeckTech to execute a written change order.
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The ALY's Proposed Decision called for issuance of a public letter of reproval to
DeckTech and ordered it to pay restitution to the Homeowners in the amount of $28,360), less
any payments previously made by or on behalf of DeckTech, along with payment of costs to
the Board 0f$3,615.18. (1 AR2145.) | |

Pursuant to Government Code section 11517(c)(2)(E), the CSLB declined io adopt
the Proposed Decision of the ALJ, Instead, the CSLB decided the case upon the record.

The, Board mued its “Decision After Nonadoption of Proposed Decision”
(*Decision™) on June 9, 2017 to become effective on July 10, 2017 (l AR0023.) The
Decision adopts substantially all of the ALPs Proposed Decision; however, the Board found
cause for discipline under the seventh canse for failure to execute a written change order, and
provided for a penalty of revocation of DeckTech’s license, with revocation stayed, and three
years’ probation under fermos that allow it to contmue to contract with the pubhc, and
payment of restitution and costs, (l AR0019-22.) :

The Administrative Record contains two discs (“1 AR” and “2 AR.”) ‘This matter has |
been fully briefed by both parties, and the Court has reviewed the full Administeative Record,
the testlmony given over the six days of heanngs, and has conducted its own heanng,
including a separate hearmg to clarify the proposed Statement of Decision.”

DeckTech argues that the Board's findings were not supported by the evxdence and
further, that the penalty lmposed by the Board was excessive. -

‘ ' Standard of Review :

The standard of review is governed by Code of Civil Procedute section 1094.5, |
subdivision (b), which sets forth three grounds of inquiry: (l) whether the agency proceeded
without or in excess of its junsdlcuon, (2) whether there was a fmr tnal and 3) whether
there was a prejudicial abuse of discretion.

“A.buse of discretion is established if the respondent has not prooeeded in the manner
reqmred by law, the order or decision is not supported by the findings, or the findings are not
supported by the evidence.” (Code Civ, Proc., § 1094.5(b).) In cases such as this, where “the
court is authorized by law to exercise its independent judgment on the evidence, abuse of
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|| discretion is established if the court determines that the findings ate not supported by the |

weight of the evidence.” (Code Civ. Proc., § 1094.5 (¢); Paratransit, Inc. v. Unemployment
Ins. Appeals Bd. (2014) 59 Cal.4th 551, 562,
Moreovet, “in exercising its mdependent judgment, a trial court must afford a strong |

| presumption of correctness concerning the administrative ﬁndmgs, and the parly challenging |

‘the administrative decision bears the burden of ocmvmcmg the court that the administrative
ﬁndmgs are contrary to the weight of the evidence,” (Fulmda v. Cily ofAnge!e (1999) 20
Cal.4'th 805, 817.) Thisis.a rebuttable presumption, and the Court may_ substitute its ownt
judgment to reject the findings of the agency once it has examined those finidings under the
appropriate standard, (/4. atp 818.) | : ' |

- Disciplinary proceedings for violations of the Contractors’ State License Law are’
‘subject to the Administrative Procedure Act (Gov. Code, § 11340, et seq. .Tellts v
Contractors’ State License Bd, (2000) 79 Cal.App.4th 153, 158.) In such cases, the standard |
for judging credibility of witnesses is codified in Government Code section l?i425.50(b): “H
the factual basis for the decision includes a detenmination based substantially on the
credibility of a witness, the statement shall identify any specific evidence of the observed

| demeanor, manner, or attitude of the witness that supports the determination, and on judicial
review the court shall give great weight to the determination to. the extent the determination

1dentlﬁes the observed demeanor, manner, or attitude of the mtness that supports it” Here,
however, wlule both the CSLB Decision and the ALY’s proposed deelsnon make specxﬁe |-
findings as'to' credibility based on the content of the testlmony of the witnesses, neither set
forth any specific evidence of the observed demeanor, manner; ox attitude of each witness. It
is noted that the CSLB could not make suoh observational ﬁndmgs as the Decision is based

on a review of the reoord

Causes for Diselplme
Tho CSLB found seven causes for dlselplimng DeckTech’s license. The quesnon
presented to this Court is whether the Board's ﬂndmgs -are supported by the weight of the
evidence.
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First Cause for Discipline |

. The Board found that cause exists to discipline DeckTech’s license pursuant to |

Business and Professions Code sectioh 7109(2), in that Petitioner willfully departed from | -

accepted trade standards for good and workmanlike construction in material respects. (1
AR0019) |

Section 7109(a) prowdes that “[a] willful departure in any mateual respect from

accepted trade standards for good and workmanhke construction constitutes a cause for |

‘ dxsclphnary action” Expert testimony is required to establish. the standard of care with

respect to a-profession. (Flowers v, Torrance Memorial Hospital Medical Center (1994) 8
Cal.4th 992, 1001.)°

The CSLB called one expert who provided extensive testlmony durmg the hearings,
Gary Lasater (“Lasater”). Lasater is a general building comtractor, general engineering
contractor, excavation paving contractor, and concrete contractor. Lasater testified that he |
had supervised thousands of jobs, and hundreds .of tile jobs, but had a diﬁcult time recalling
specific jobs with tile decks similar to Smith’s. DeckTech called multiple exports, David
Mazor (“Mazor™) is a general contractor in both Cahforma and Nevada, holds special | .
licenses for synthetic coatings, is a member of the nanonal Ceramic Tile- Institute and a |
member of the Rocfing Instltute, and testified on issues relating to the waterproof membrane.
Mark Marsh (“Marsh™) testlﬁed prcdommantly on the tile and slope issués. Marsh isnota
hcensed contractor, but has been in the constructmn mdustry for 35 years, spending the last
approximately 15 years of his carcer in synthenc coatings and tile setting. He is a certified
tile consultant through the Ceramic Tile Institute of America, provides expert consulting ‘
services, is @ licensed building inspector, and testified that he has inspected thousands of |

decks, approximately ona-th:rd involving tile.

Width of Grout Joints
The Board found that the variation: in the size of ‘the grout joints in the Project is
greater than allowed by indusiry standards or necessitated by the nature of the tle. (1|
AR(010.) The Board asserts that it makes no claims now based on aesthetics. Therefore, the
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square, the tile layer may need o adjust the tiles in the grid. (LAR1794:5-17.)

. L , ;
| remaining ground for & finding of departure from industry standards is that the grout joints at

issue in the project fajled to conform to manufacturer recommendations.
Tile work for the Project was done by a subcontractor, Redney Glbson ("Gibson™), at
Quality Tile. (1 AR1775:3-25.) Gibson testified that the Smith deck originally was laid with

|a Kraft tile that was very hard, with stable dimensions. (1 AR1777:21-25.) Smith selected

the new tile for the Project, a concréte Coronado Saltillo tile, and believed the new tiles were
the same size as the old tiles. (I'AR0711:20-AR0712:4; 1 AR777:5-6; 1 AR1687:20-24; 1
AR1778:11-17.) However, the Saltillo tiles are a different style than the Krafttiles originally
instalted on the deck. (1 AR1687:25-AR1688:7.) While the product information sheet for
the Coronado’ Mexican tile shows the tiles to be approximately twelv'e' inches, Gibson
testified that when measured, the Saltillo tiles used were approiima’tsly eleven inches,
slightly smaller than the size of the Kraft tile. (I ARO711:13-14; 1 AR1793:18-20; 1
AR1807:24-1808:17.) Unlike the Kraft tile, the Saltillo tile is rustic and ot precisely a
square shape. (I AR607-AR613; 1 ARI788:1-10.) The size of the Coronado Saltillo tile
varies. (1 AR0394, 1 AR1432:14-15.) Gibson testified that because the tile is not perfectly

DeckTech's export, Marsh, testified that there are no industry standards governing
grout :ioint widths for Mexican tile applied over waterproof membrane, and that thle' grout
joint width iﬁfopné.ﬁon provided by the manufacturer is intended o help the contractor gauge
the layout of the deck, but is not a manufacturer requirement for any particular width. (1
AR1643:12-AR1646:4, 1 AR1650:22-AR1652:13) Lasater opined that there are no

minimum or maximum grout joints for. Mexican tile, and there could be an inch, to three-

quarters of an inch joints between tiles. (1 AR1149:23-AR1150:9.) Lasater also testified

the manufacturer s recommendation. (1 AR1173 22—AR1 176:18.)

Lasater explained fhat the grout joints i in the Sm1th Project - were variable and non- __
wniform. (1 AR1142:19-AR1143:7.) Photogmphs taken by Lasater show some vatiation in
the joints, but in the Court’s review, the variation shown in the photographs, locking both at

that the standard in the industry for installation of Saltillo tiles on an outside deck is to follow | -
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the specific grouts and the deck as & whole, is not material, (1 AR280; 1 AR403-AR409; 1
AR413-AR417; 1 AR429-AR433 ) Smith testified that he wanted the tile replaced in the
same layout as his original tile, and as close as pdssible to three-quarter inch joints. (1
ARO711:8-12; 1 AR0812:0-17)) Lasater festified that the tile box in which the tiles were
shipped recommended layouts based on three-quarter inch joints, and that was also the joint
width requested by Smith. (1 AR1150:15-19.) However, while the manufacturer’s tile box

||gave information based on a three-quarter inch joint, the manufacturer’s installation

specifications provide information for Saltillo tile with one-half inch grout joinis. (1
AR0394; 1 AR0499; 1 AR0455; 1 AR1427: 16-AR1428 21) Additionally, the Coronado
Mexican tile installation specifications sheet states that “Coronado gives the customer control
over how the stone should be instatled.” (1 AR0455.)

Reviewing the full record, the Court finds that the weight of the evidence does not
support a finding that consistent manufacturer recommendations coxnmand a particular width
for grout joints for Saltillo tile, nor does it suppbrt a finding that t_he wu}th or veriability of

| the grout joints here failed to conform to ind.ustr;rr standards for workmanlike construction for

this type of tile in any material respect. :
One and a Half Inch Grout Strip at Edge of Deck .
The Board further found that a nine-foot long, one and a half inch strip of grout at the
edge of the southern side of the deck constituted a departure from industry standards.
Because of the fact that the Saltillo tiles.are not perfectly square and are smaller than
the Kraft tile previously installed on the deck (as set forth abové), the layout for the new tile
could not be_ exactly the same as it was pré-demolition. Mark Lopez, an employee of Qua]ity

| Tile, testified that Smith told him that he wanted the same layout as he had previously on his

deck, but there were no tiles on the deck at the time Lopez arrived. (1 AR1851:4-7) _Lopez.
testified that he was given directions from Smith as to where he wanted the full tiles to be
placed and that is where he started the layout. (1 AR1851:13-16; 1 AR1853:3-11) Smith
initially deﬁied that he instructed Lopez where to start, but on cross-examination, admitted |
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that Lopez started laying the tile where Smith told him to start. (1 AR0975:12-14; 1
AR0991:19:22.) |

Lopez testified that he did riot realize there would be the gap at the edge until after the
tife was set, at which time he dlscussed the issue with Smith. (1 AR1854 16-AR1855 9.)
Lopez explained that he gave Smith more than one choice for the gap, including laymg more
tile to form the edge of the deck, bu_t Smith instructed him to -grout it. (1 AR1855:12-
AR1856:13) | | |

Both Smith and Lopez testiﬁed ﬂ:at Smth proposad increasing the gtout joint widths
between the tiles to avoid the gap at the edge. (1 AR0973:20-24; 1 AR0975.14-15, 1|

AR0978:3-11; 1 AR1865:3-10.) Smith testified that he raised that potential solution after the

initial tile layout, but before the tile was set. (1 AR0978:3-11.) However, Lopez testified
that Smith did not raise that potential solution until after the tile was already set, whon it was
too late to make the adjustment, (1 AR1865:3-10) Smith did not further discuss tho issue of
the grout edge with Quality Tlle or raxse it as an issue during the installation, and did not
complain when installation was complete (I AR0978:23-AR0979:4.)

Lasater testified that the one and a half inch strip of grout at the edge of the deckisa
departure from trade standards for good and workmanlike construction, and that grout should

never be placed-at the edge, becase it could break off or become brittle, (1 AR1112:15-

AR1113:4.) Marsh opined that homeowner input must be considered and that if Smith was
given the choice and opted for prout at the edge of the deck, that the grout would not depart
from mdustry standards. (1 AR1654:9-AR1655:5.) Marsh further testified that the grout
used is very strong, and that using a small tile instead of the wider grout could ultimately
cause he sliver of tile to fall out. (1 AR1655:6-22.) He opined that the grout edge that was |.
laid is on the very outside of the deck, and is neatly done. (1 AR0429))

The eviderice does not show that in this low-traffic area, a one and one half inch grout
edge is a departure from industry standards. The evidence reveals that this solution is one of
many reasonable possibilities when a full tile will not reach an edge. The Board found |
Smiths® testimony credible that he did not want the grout edge. However, the Court finds
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Lopez’s testimony to be more credible, and is corroborated by the layout.. Moreover, Smith
never raised the issue of the grouted edge after the initial conversation with Lopez, nor did he
ask Quality Tile 0 redo the edge. There is no evidence that Smith raised concerns to
DeckTech at the time the work was in progress or at its completion, so that DeckTech could
direct Quality Tile to change the edge. ' |
Reviewing the full record, including the testimony and photographs of the grout edge,
the Court finds that the weight of the evidence does not support 2 finding that the one and a

| half inch strip of grout at the very edge of the sonthem side of the deck constituted a willful |

departure from trade standards by DeckTech,
Slope of the Deck
The Board found that DeckTech failed to meet industry standards when it did not
alert Smith that the slope of the deck was not at 2%, so that Smith could decide to repair it to
comply with industry standards. (1 ARG013). The Board was not persuaded by McKenna’s

| “bald assertion” that he told Smith about the problem with the slope, and what it would take

to repair it, (1 AR0012.) The ALJ found to the contrary—-that McKenna did raise the issue of
the substandard slope to Smith, (1 AR2139 ) ‘

The contract for the Project provides: “Deck is assumed to have 2% slope to outside
edge for industry standard drainage. If once exposed and slope is inadequate then an

|| additional quote will be provided to retrofit joist for proper slope prior to sheathing

installation...a sensible assessment will be made and cost effective quote-‘determined based
off additional fime and materials reeded” (1 AR0205)

Lasater testified that a 2% stope is the industry standard. (1 AR1 127 8-10) Lasater
further testified that industry standards are to gwe the Homeowner the information and
options, (1 AR1519:18-AR1520:7) :

It is uncontested that the deck does not cuuenfly' have a 2% slope, and the Board
found that the deck did not have a 2% slope prior to demolition. (1 AR0012) DeckTech
presented credible evidence that the minimum standard here for a repair, rather than new
construction, is ‘positive drainage or drainage within 48 hours or precipitation, rather than 2%
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slope. (1 ARI1324:19-AR1335:25; 1 AR 1339:15-21; 1 AR1658:9-21; AR1659:2-9.)
However, because the contract specifically indicated that a quote would be provided to the, |

{homeowner to bring the slope to 2%, should the slope be less than that amount, failure to
| raise the issue with Smith would be a failure to meet indusiry standards.

The Court agrees with the ALY's determination and finds: that the weight of the
evidence estgbhshes that McKenna raised the i issue of the substandard slope to Smith. The
evidence that DeckTech measured the slope after demolition is cm:robotate& by photographic
evidence. (1 AR300.) With the size and configuration of the deck, it would have been very
expensive to increase the slope, and Lasater testified that it would have been difficult or
impossible to get the slope to 2%. (1 AR1448:13-23; 1 AR1879:17-AR1881:4) McKenna
testified that he informed Smith of .the lack of"sIOpé and a rough. estimate of cost, stating
Smith would need an engineering assessment, but Smith did not want the work done and did
not want an estimate. (1 AR1879:17-AR1881:4.) In contrast, Smith testified that he was not |
told about the issue with the slope. (1 AR0858:18-21.) The Cowrt agrees with the ALJ that
McKenna had a financial incentive to inform Smith of the substandard slope, and with the
high cost of the slope retrofit, it is credible that Smith rejected any further work to comect it.

Reviewing the full record, the Court finds that the weight of the evidence does not
support a finding that DeckTech did not meet industry standards 'by failing to alert Smith that
the slope of the deck failed to meet a 2% industry standard; in fact, it appears that DockTeoh
did advise Smith of the problem with the slope and provided him with an estlmate of the cost
to bring the deck into comphance

Tile Installation Failing to Direct Water Away from Residence .
- The Board found that DeckTech failed to meet industrjr standards by not installing
concrete tiles at a proper slope for drainage. (1 ARDO13).

The Board credited Lasater’s testimony that the tile installation failed to direct water
away from the resideﬁcg, some areas.of the deck sloped toward the house, and that some tiles

wére set lower tliar; adjacent ones, affecting drainage. (1 AROOIS.) However, both common

sense and the evidence establish that slope is determined by the undeﬂying structure of the
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deck, not installation of the tiles. (1 AR401) Further, DeckTech’s warranty explicitly
excluded puddling at coatings, unless standing water persisted over a 48-hour period, as well

|1 as puddling on tile pattern coating installations, due to the tendency of grout Jines to hold

water. (1 AR0222.) : _

Reviewing the full record, the Court finds that the weight of the evidence does not
support a finding that installation of the concrete tiles caused an improper'slope for drainage
on the deck. The Court finds that the weight of the evidence fails to support & finding that
Petitioner willfully departed from accepted trade standards for good and. workmanlike
construction in material respects on the Project.

Second Canse for Discipline

The Board found that cause exists to discipline DeokTech’s license pursvant to
section 7113 in that DeckTech failed to complete the Projeét for the price stated in the
contract, which resultéd in 'substant‘ial injury to the homeowners. (I AR0019) This
determination is based on the Board's findings that DeckTech willfully departed from
accepted trade standards for good and workmanlike construction in material respects as set
forth in the first cause for discipline, therefore nec'éssitating replacement of the deck,
Because the second cause is dependent on the first, the Court finds that the weight of the
evidence fails to support a finding that DeckTech failed to complete the Project for the price
stated in the contract, which resulted in substantial injury to the homeowners. '

Third Cangse for Discipline

The Board found that cause exists to'discipline DeckTech’s license pursuant to
seotions 7159 and 7159(c)(4), in that DeckTech failed to include required terms in the home
improvement contract tendered to the Homeowners, (1 AR0019,) The Board found that the
contract did not contain a required statement regarding an unconditional claim or lien rélease.
(1 AR0006.) ' |

Section 7159(c)(4) provides that “{tjhe contract shall include a statement that, upon
satisfactory payment being made for any portion of the work performed, the contractor, prior
to any further payment being made, shall furnish to the person contracting for the home
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improvement or swimming pool work a full and unconditional release from any potential lien
claimant claim or mechanics lien authorized pursuant to Sections 8400 and 8404 of the Civil
Code for that portion of the work for which pay:ﬁent bas been made.” Section 7159(a)(5)
provides that failure by the licensee to provide the spécified information, notices, and
disclosures in the contract, or to otherwise fail to comply with any provision of this section,
is cause for discipline. (Bus. & Prof. Code, § 7159(a)(5).) The contract Signed by
I-Iomeowners and DeckTech, admitted as an exhibit at the hearing, falls to include the

statement set forth in section 7159(c)(4). (1 AR00205-217.)

In mmgatmn, DeckTech argues that it has corrected this 6versight, that the omission
had no impact on Smith or his Project, and that even the Board’s expert failed to include the
lien release language in his own contracts. But, statutory language is clear that omitting the
speciﬁed information, notices and disclosures is cause for discipline.

The Court concludes that the weight of the evidence supports the Board’s finding that
DeckTech failed to include required terms in the home improvement contract tendered to the

| Homeovwmers and is subject to discipline pursuant to sections 7159 and 7159(c)(4).

Fourth Cause for Discipline

The Board found cause exists to discipline DeckTech’s license pursuant to secfion
7159.5(a)(3), in that DeckTech requested and received a down payment in excess of $1,000,
or one percent of the contract price. (1 AR0020.) o

Section 7159.5(a)(3) provides that “[i]f a downpayment will be charged, the
downpayment may not exceed one thousand dollars ($1,000) or 10 percent of the contract
amnunt; whichever is less,” Section 7159.5(a) provides that such a failure to comply is cause
for discipline.

Here, the contract provided that the customer was to “pay a deposit and first draw
payment in the amouint of $15,500.00 due to confirm start date and provide scoped items 1-5
of the Wdrk Contract. (1 AR0207.) The contract provided for two further payments of an
identical amount and a fourth paynent of the balance of the contract. (1 ARR207) The
contract was signed on August 29, 2013, (1 AR0217.) The first draw was paid by the
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| Homeowners on September 9, 2013. (1 AR740:1:6.) Work on the Project did not begin until

two days later, on September 11,2013, (1 AR740:7-14) _

Smith testified that he was required to pay a down payment of $15,500, that
DeckTech did not present the first draw to him as anything other than a down payment, and
that he was not provided invoices for matexials ordered prior to payment of the first draw. (1
AR720:2-13)) McKenna admitted that DeckTech collected the $15,500 requested as a | -
depasit for the contract and did not complete items one thtough five of the work contract
before seeking that first draw. (1 AR1893_:15-26; 1 AR1963:7-15.) McKenna testified that
the investigator told him that he was not allowed to take up front money for a deposit or
draw, and that the i_mproveme;it had to be made to the property to Justlfy the deposit and
draw for which DeckTech had billed Smith. (1 AR1891:8-19.) McKenna further testified |
that DeckTech then adjusted its contrécts in response to the conversation with the
investigator. (1 AR1891:12-19.) |
DeckTech contends that work conslstmg of project administration, project |
mobilization, and material pmcurement began on August 30, 2013. (1 AR1866:17-
AR1872:3)) DeckTech claims that the value of the work performed and materials delivered
to DeclcTech (but not to the jobsite) was $18,222. (1 AR1941:4-AR1944: 8.) DeckTech
further argues that the first draw was not an excessive down payment, but a payment for the
value of work performed or material delivered under section 7139.5(2)(5). DeckTech
reasons that section 7159.5(a)(5) does not define the phrase “work performed” or state wﬁere

|the material must be delivered, and that the materials delivered could include both materials

delivered to the contractor, and to the warehouse. DeckTech concludes that billing for the
mobilization was fair and equitable and in accordance with the statute,

The evidence shows that the first draw was paid before any work had been
commenced on the jobsite or any materials delivered to Smith; the confract partly
characterizes the ﬁxst draw payment as a deposit “to confirm start date”; and McKenna
t_estiﬁed that the money was collected as a deposit, DeckTech accepted a payroent in excess
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of $1,000 or 10% of the contract price before any work had been performed on the project
itself. |

The Court concludes that the weight of the evidence supports the Board’s ﬁndmg that
DeckTech requested and received a down payment in excess of $1,000 or one percent of the
contract price, and is subject to discipline pursuant to section 7159. 5@(3).

' | Fifth Canse fox Discipline

. The Board found cause exists to discipline DeckTech’s license pursuant to section
7195.5(a)(5), in that DeckTech requested and received a payment in excess of the work
performed as of September 27, 2013. (1 AR0020.) The Board found that as of September
27, 2013, when the second payment and supplemental payment for dry rot work were made,
DeckTech had 'only completed the first five scoped items in the contract, as well as work
fequired by the supplemental contract. (1 AR0009.)

Section 7195.5(a)(5) provides that “[except f& a downpayment, the contractor may
neither request ior accept payment that exceeds the value of the work pe‘rformed or material
delivered.” As set forth above, the contract provided for three draws each in the amount of

| $15,500, plus a fourth payment upon completion of the project in the amount of $13,470. (1

AR0207). The totel contract price was $59,970, and the cost breakdowns are for demo
($6,160), framing ($8,400), stucco ($6,156), membrane ($13,860), copper flashing ($3,360),
file purchase and install ($12,320), and raifing (9,714). The contract provides that the
second draw would be due “upon completion of scoped items 6,7 and 8 through scratch coat
and dry-in coat of membrane.” (1 AR0207.) The second draw in the amount of 15,500 was
paid on September 27, 2013. (1 AR1011:10-20; 1 AR 128-130.) The contract provides 11
scoped items; generally item 6 in the contract is chipping stucco off the outside perimeter
deck and retrofit ﬁ'anung, item 7 is mstallmg 16 oz. copper flashing throughout deck; and,
jtem 8 is installing new stucco weep screed detall and new stucco to all impacted areas
through finish. °

© Judi Smith testified that :Erammg was almost complete on September 25th, and that
DeckTech was working on the flashing and the dry-in/primer coat on September 26th, but
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that the primer coat was not finished on that date. (1 AR1009: 21-AR1011 :5.)- Mrs. Smith
testified that as of September 27th, items 4, 5, 6, 7, and 8 were close to completion, (1
AR1023:9-AR1025:5.) McKenna testified that al} work required for the September 27, 2018
draw had been completed. (1 AR1893:9-14.)

-DeckTech argues that the work required for items one throtigh eight was complete at
the time the second draw payment was made on September 27, 2013, DeckTech maintains .
that item 8 was only requited to be partially completed for the second draw, and the CSLB
offered no evidence that item 8 was incomplete to the extent required to forego the draw.
DeckTech argues that the only conceivable concern was whether the stucco scratch coat had
been applled There appears to be no tesﬁmony directly on that issue,

The question fqr the Conirt, and upon which DeckTech has the burden, is whetlier the
weight of the evidence shows that DeckTech had performed work and delivered materials

valued at $31,000 (the total amount of the first two payments) as of September 27, 2013,

The ALJ and the Board credited Mrs. Smith’s testimony that the items required under the

contract for that payment to become due were not complete as of that date. Mzs. Smith’s

testlmony is detmled as to dates of completion. Moreover, the first three draw payments

were all requjxed to be in identical amounts, While it appears that the ummg of payment for

the draws was tied to the work performed, there is no evidence that the amount of the draws

was tied to work performed and materials delivered, or the cost breakdowﬂs provided in the
contract, -

The Court concludes that the welght of the evidence supports the Board’s finding that
DeckTech requested and recéived a payment in excess of the work performed as of
September 27, 2013 and is subject to discipline pursuant to section 7195:5(a)(5).

' | Sixth Cause for Discipline . ‘

. The Board found-cause exists to discipline DeckTech’s license pursuant to section
7159.5(a)(6) in that DeckTech failed to prowde Smith, wnth Hen releases after Smith’s reqlmt
for the releases. (1 AR0020,) ‘

11
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Section 7159.5(a)(6) provides that “Upon any payment by the person contracting for
home improvement, and prior to any further payment being made, the contractor shall, if
requested, obtain and furnish to the person a full and unconditional release ﬁ:om any potential
lien claimant claim or mechanics hen authorized pursuant to Sections 8400 and 8404 of the
Civil Code for any portion of the work for which payment has been made. The person
contracting for home mprovement may withhold all further payments untii these releases are
ﬁnmshed * As set forth above, sechon 7159.5(a) provxdes that failure to comply is canse for
dlsclphne .

Smith made a request for lien releases in an email to DeckTech on November 29,
2013. (1 ARO158-59.) As of June 16, 2016, the Homeowners had not received the requested
releases (1 AR0965:10-25.)

DeckTech does not dispute that it did not provide releases. Instead, DeckTech argues
that it did not provide lien releases because no subconiractor served a 20-day preliminary lien
no’uce Smith confirmed that he had not received any 20-day prelimmary lien notices. {1
AR0967: 14-AR0968:11.) DeckTech maintains that sexvice of a 20-day preliminary notice is

|a prerequisite to enforcement of both mechanics lien and stop payment rights, and therefore

there -were no potential lien claitnanis, and no basis for finding a violation. “A claimant may
enforce a lien only if the claimant has given preliminary notice. ..and made proof of notice.”
(Civ. Code, § 8410.)

The Court has o authority before it showing that the inability to-eaforce a lien for
failure to serve a preliminary notice means that a subcontraétor is not a‘ potenﬁal lien
claunant for purposes of section 7159.5. Itis uncontroverted that releases were requested
and none were provided, as is required by the statute.

The Court concludes that the weight of the evidence supports the Board’s finding that
DeckTech failed to provide Smith with Hen releases after Smith’s request for the releases and
is subject to discipiine pursuant to section 7159.5(a)(6).
i1
i
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Seventh Cause for Discipling .

The Board found cause to discipline DeckTech’s license pursuant to section 7159.6,

for DeckTech’s failure to execute written change orders on the Smith project. (! AR0020.)
The Board found that DeckTech’s substitution of a Carboline membrane in place of a NCS
6000-UVS membrane required notice to, and written anthorization from, the homeowner. (1
AR0009.) ‘ :
Section 7159.6 provides that an extra work or change order is not enforceable against
a buyer unless the change oxder sets forth certain provisions. The buyer may nﬁt require a
contractor to perform extra or change-order work wit}iout providing written authorization and
failure to comply with this section does not preclude the recovery of qompenséaﬁon for work
pexformed based upon legal or equitable remedies designed to prevent un_]ust enrichment,
Section 7195.6 relates to the enforceability of a change order, but does not address
disciplinary action. In its initial tentative ruling, the Court found that failure to execute a
written change order when the texms of a contract have changed, may subject & licensee to
discipline under section 7159(c)(5) and 7159(d).

Section 7139(c)(5) provides that “a change-order form for changes or extra waork shall
be incorporated into the contract and shall become part of the contract only if it is in writing
and signed by the parties prior to the commencement of any work covered by a change
order.” Subsection (d) provides that “[a] home improvement contract and any changes to the
contract shall be in writing and signed by the parties to the contract prior to the
commencement of work cbvered by the contract or an applicable change order.” Section
7159(a)(5) provides that “failure by the liceﬁSee.. to provide the specified infonmation,
notices, and disclosures in the contract, or to otherwise fail to comply with any provision of
this section, is cause for discipline.,” (See also Bus, & Prof. Code, § 7115.)

Here, the contract stated that item 9 in the scope of work was “install NCS waterproof
deck coating membrane.” (1 AR0206.) Simultaneoﬁsly with the contract, Smith executed a
“Warranty for Waterproof Deck Coating” which provided that DeckTech would warranty an

|ovetlay coating with “NCS-6000." (1 AR0220-224.) Smith ‘wanted to move quickly on the
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project, and when McKenna was unable to obtain NCS material for the prcuect. he ordered a
substitute membrane from Carboline. (1 AR1868:24-AR1869:4; 1 ARI1963: 16-22) The
Board credited the testimony of DeckTech’s expert Mazor, who testified that the Carboline
member is 1dentxca1 to the NCS 6000~UVS and that it would be an acceptable substitute, (1
ARI1S77: 11-22) -~

" McKenna testified that he dld not inform Smith of the switch or prowde a written
change order, (1 AR1963:23-AR1964:6.), Lasater, the Board’s expert, testified thiat if there
were changes from one product to another, that DeckTech should have had a change order or
some other notification with Smith’s signature on it. (1 AR1533:14-20.)

The ALY found that no change order was necessary because the ‘substitution was not a |
material change requiring a change order. The Board found that any change, not just a

matenal change, needs to be in writing,

A change to the terms of the con{ract was teqmred to be in wntmg {Bus. & Prof.
Code, § 7159(d).) While the substituted membrane was an equivalent product to the one
promised, the coniract states that DeckTech will apply NCS product, and the concurrently _
executed warranty agreement explicitly watranties thé NCS-6000 product. The Court finds
that the weight of the evidence bere, particularly because of the warranty agreement related
to the partxcular NCS product, suppoits a ﬁndmg that the substitution required notice and
written approval from Smith.

.The Court originally concluded that the weight of t‘ue evxdence supports the Board’
ﬁnﬁlqg that DeckTech failed to execite written change orders for a change in the conlracg

| and is subject to discipline pursuant to section 7159(c)(5) and (d).,

The Court has now considered the parﬁes’ supplemental briefing regarding the
seventh cause for discipline. Adfter review, the Court agrees with DeckTech that finding a
violation pursuant to section 7159(c)(5) and {d) would improperly constitute a new ground
for violation. The Court may not find thie petitioner guilty of charges that the Board 1tself did

2 ||not consider. (Lorenz v, Board of Medical Examiners (1956) Cal.2d 684.) The accusation

was amended to add the seventh cause as follows: "[Petitioner] is subject to disciplinary
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H action under Business and Professions Code section 7159.6 for fuilure to execute written

change- orders,” ‘The statute DeckTech was alleged to have violated was specified as
Businéss and Professions Code section 71596, |

A. plain reading of scction 7159.6 shows that seotion deals with enforcesbility
conditions of an extra work or change order. Nonf; of the evidence presented deals with
enforcament of an extra work or change order. Moreover, the evidence shows that the
membranes are functionally ldentlcal, and DeckTech is specifically allowed to recover'
compensation for work pexformed based on legal or equitable remedies demgned to prevent
unjust enrichment. (Bus. & Prof, Coda, § 7159 6(0) .) '

The Court finds that the weight of the evidence does not sup'poﬁ the Board’s ﬁndihg
that DeckTech’s failure to execute a written change order for the substituion of the

| membrane violates section 7159.6.

| Pemalty
~ Petitioner argues that the penalty is too severe. The Court is not free to substitute its
own judgment for that of the agency, and the Court must uphold the agency’s penalty

|determination unless there was 2 manifest abuse of dlscretlon (Landau v. Superior Court

(1998) 81 Cal. App 4th 191, 218; Cadilla v. Bd. of Med. Examiners (1972) 26 Cal App.3d

961,968.) '

It is wnolear to what extent the penslty imposed on the Board was based on the first,
second, and seventh causes for discipline. Therefore, the Court remands the issue of an
appropnate penalty for further consnderatlon by the Board in-light of ﬂle Coutt’s decision
regardmg those causes,
. | ’ Conclusmn

. DetkTech’s chalienge to the Board’s Decision pursuant to Code of Civil Pracedure
section 1094.5 shall be granted as to the Board’s first, second, and seventh causes for
dmcnplme, as set forth above. f

The Court shall issue a writ of ; peremptory mandamus, seiting amde the Board’s |

decision of June 9, 2017, in the administrative proceedings entitled “In the Matter of the
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Accusation Agamst DeckTech Inc. and ‘Hunter* James, Inc.” The Court remands the
proceedmgs to the CSLB for further consideration of the proper penalty based vpon the
Court’s decision in relation to the first, second and seventh causes for disecipline, '

No!hing in the wm shall llmlt or control in any way the discretion legally vested in
the CSLB

Dated: November 2, 2018

1 . - TAXA L. COATES
' Judge of the Superior Court

! Both parties agreed that the matter would be remanded only for consideratmn of the penally in light of this

Court’s findings.
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11 {| DECKTECH, INC.: Case No. 17CV-0352
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.15 | CONTRACTORS STATE LICENSE DEPT: = 9 -
BOARD DEPARTMENT OF
16 || CONSUMER AFFAIRS, Hon, Tana L. Coates, Judge
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This matter came on regularly before the Court on October 3, 2018 in Depérnnent 9,
Hon, Tana L. Coates presiding. John F. Hodges appeéred for Petitionets, DeckTech, Inc. and
| Hunter James, Iric. Stephen D. Svetich, Deputy. Attorney General appeared for Respondent,
Registrar of Contractors, Contractors State Liceﬁse Boar& Departmént of Consumer Affairs.
‘The Court having considered the administrative record, which was admitted into
evidence, the papers of the parties, and the arguments of counsel, |
IT IS ORDERED, ADJUDGED, AND DECREED that: | ‘
1. A peremptory writ of administrative mandamus shall issue under seal of this Court,
| r;amanding the matter to Respondent and commanding Respondent to set aside its |
decision of June 9, 2017 in the Matter of the Accusation against DeckTgch, Inc., et al.

Judgment Granting Peremptory Writ
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2. The peremptory writ shall further command Respondent to reconsider its action in

light of the Decision of this Court, attached. Nothing in this judgment or the writ shail
. limit or control in any way the discretion legally vested in Respondent.

3 Petitioner shall recover its costs in this proceedings in the amount of § _

Dated: _ January 222019

By: Hon. Tana L Coates
Judge of the Superior Court

Judgment entered on ___January 22, 2019 .

Michael Powell, San Luis Obispo County Clerk -

und Yo

By: . DeputyClerk

Judgment Granting Peremptory Writ
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